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Judah’s Sentence of Tamar in Genesis 38:24:  

An Example of Ancient Israelite Family Law? 
 

Hilary Lipka 

 

 

 In Genesis 38:24, Judah is informed that his daughter-in-law Tamar has engaged 

in illicit sexual behavior, and is in fact pregnant from her actions. “Bring her out,” 

responds Judah, “and let her be burned.” Many biblical scholars, when confronted with 

Judah’s sentence of Tamar in this verse, appear to take it for granted that Judah had the 

unilateral right as paterfamilias to decide Tamar’s fate, that burning was an appropriate, 

if harsh, punishment, and that Judah’s sentence of Tamar reflected actual ancient Israelite 

practice regarding family law.
1
  

 However, is this really the case? Does the evidence from other biblical sources 

support the conclusion that putting a woman to death by fire was an appropriate 

punishment in such circumstances and that the paterfamilias would have had the 

authority to impose such a sentence without so much as a trial? Should Judah’s sentence 

of Tamar be viewed as a typical example of family law as it was practiced in ancient 

Israel?  In order to answer these questions, I will consider (1) the nature of Tamar’s 

                                                 
1
 See, for example, Hermann Gunkel, Genesis (trans. Marc E. Biddle; Mercer Library of Biblical Studies; 

Macon, Ga.: Mercer University Press, 1997), 401-402; W. Kornfeld, "L'adultère dans l'orient antique," RB 

57 (1950) 95; Gerhard von Rad, Genesis: A Commentary (trans. John H. Marks; OTL; Philadelphia: 

Westminster, 1972), 360; John A. Emerton, "Some Problems in Genesis 38," VT 25 (1975) 338-361 (359); 

Claus Westermann, Genesis 37-50: A Commentary (trans. John J. Scullion; Minneapolis: Augsburg 

Publishing House, 1986), 54; Nahum M. Sarna, Genesis (JPS Torah Commentary; Philadelphia: Jewish 

Publication Society, 1989), 269-270; Susan Niditch, "Genesis," The Women's Bible Commentary (ed. Carol 

A. Newsom and Sharon H. Ringe; Louisville: Westminster/John Knox Press, 1992) 22-23; and Athalya 

Brenner, "Parashah Vayeishev: Central Commentary," The Torah, A Women's Commentary (ed. Tamara 

Cohen Eskenazi and Andrea L. Weiss; New York: URJ Press, 2008) 219.  
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crime, (2) who usually determines the punishment in such cases, (3) the range of 

punishments usually given for those found guilty of similar forms of illicit sexual 

behavior, (4) the use of burning as a punishment in biblical texts, (5) and whether, given 

all of these consideration, Judah’s right to sentence his daughter-in-law to death in such a 

case likely reflected actual ancient Israelite legal practice in any time period.   

 The first issue that we will address is the nature of Tamar's illicit sexual behavior, 

which is described in the first part of Genesis 38:24: 

ִלְזנּוִנים ְוַגם ִהֵנה ָהָרה  ַכָלֶתָך ה ֵלאֹמר ָזְנָתה ָתָמרַויַֻּגד ִליהּוָד , ַוְיִהי ְכִמְשֹלש ֳחָדִשים   

"About three months later, Judah was told, 'Tamar your daughter-in-law zantah. 

Moreover, she is pregnant as a result of zenunim."  

 How one understands the nature of Tamar's illicit sexual behavior hinges on how 

one interprets the verb זנה and its nominal form, ְזנּוִנים.  

As Phyllis Bird has demonstrated in her article, “To Play the Harlot: An Inquiry 

into an Old Testament Metaphor,” the basic meaning of the root זנה is “to engage in 

sexual relations outside of or apart from marriage.”
2
 While נאף, sometimes paired with 

,זנה
3
 specifically refers to adultery, that is, the violation of a husband’s exclusive sexual 

right to his wife, זנה is a more general and inclusive term, covering all instances of sexual 

intercourse in which there is an absence of a marriage bond between otherwise acceptable 

partners.
4
 This includes adultery, premarital sex by a daughter who is still part of her 

father’s household,
5
 and the licit sexual activities of a prostitute.

6
  

                                                 
2
 Phyllis Bird, “To Play the Harlot: An Inquiry into an Old Testament Metaphor,” in Gender and Difference 

in Ancient Israel (ed. Peggy Day; Minneapolis: Fortress, 1989), 76. 
3
 E.g. Hosea 2:4; 4:13-14; and Jeremiah 3:8-9.  

4
 Bird, “To Play the Harlot,” 76-77. Bird (90, note 13) observes that incest, bestiality, and homosexuality 

are not covered by זנה. 
5
 E.g. Lev 19:29; 21:9; and Deut 22:20-21 (all discussed below). 
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 זנה ,is used both literally and figuratively in biblical texts. When used literally זנה

refers to sexually promiscuous behavior, and the subject is always female. When used 

figuratively, the subject is the population of Israel, Judah, or Jerusalem, often depicted 

metaphorically as God’s promiscuous, unfaithful wife.
7
 The promiscuity of the people in 

this figurative usage takes the form of both religious infidelity, through worshipping 

other gods,
8
 and political infidelity, through turning to other sources, such as other 

nations, for help in times of trouble.
9
 Sometimes, it is difficult to determine whether זנה 

should be read literally or figuratively in a verse, since the only way to determine which 

usage is intended is from context, which is sometimes not enough to draw a definitive 

conclusion.
10

 

The Qal feminine participle form of זונה ,זנה, when used as a noun, either alone or 

in combination with אשה, is used to denote an occupation, that of a prostitute, a woman 

                                                                                                                                                 
6
 Others who follow or agree with Bird include Yee, “Hosea,” The Women’s Bible Commentary (ed. Carol 

A. Newsom and Sharon H. Ringe (Louisville: Westminster/John Knox Press, 1992) 197; Athalya Brenner, 

The Intercourse of Knowledge: On Gendering Desire and ‘Sexuality’ in the Hebrew Bible (Biblical 

Interpretation Series, 26; Leiden: E.J. Brill, 1997), 147-151; Tikva Frymer-Kensky, In the Wake of the 

Goddess: Women, Culture and the Biblical Transformation of Pagan Myth (New York: Ballantine Books, 

1993) 145; Francis I. Andersen and David Noel Freedman, Hosea: A New Translation with Introduction 

and Commentary (AB, 24; Garden City, NY: Doubleday, 1980) Andersen, 224; Timothy R. Ashley, The 

Book of Numbers (NICOT; Grand Rapids: William B. Eerdmans; 1993); Carolyn Pressler, The View of 

Women Found in the Deuteronomic Family Laws (BZAW, 216; Berlin: Walter de Gruyter, 1993), 30-31; 

and Alice A. Keefe, Women’s Body and the Social Body in Hosea (Sheffield: Sheffield Academic Press, 

2001) 18-20. 
7
 Or promiscuous future wife (e.g. Ezekiel 23:3) 

8
 E.g. Lev 17:7; 20:5; Num 25:1; Deut. 31.16; Judg. 2.17; and 1 Chron. 5.25. 

9
 E.g. Ezekiel 16: 26, 28-34 and Ezekiel 23:1-21 

10
 It is possible that originally there were two, independent זנה stems, one denoting sexual relations outside 

of marriage and the other meaning to engage in apostasy, and only later was the former used as a metaphor 

for the latter, at which point they tended to become conflated. Irene E. Riegner, The Vanishing Hebrew 

Harlot: The Adventures of the Hebrew Stem ZNH (Studies in Biblical Literature 73; New York: Peter Lang, 

2009), 186-216, makes a strong case for a זנה stem meaning "to engage in non-Yahwistic cultic practice" 

that originally was independent of any sexual meaning. However, I find her argument for a third 

independent זנה stem meaning "to feed, nourish" (resulting in an additional meaning of זונה as "innkeeper") 

less convincing.  
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who engages in sex outside of marriage as a profession.
11

 The biblical texts which 

mention prostitutes reflect a society in which prostitution is licit and tolerated, though a 

rather marginalized and stigmatized profession. In the case of זונות in the Hebrew Bible, 

the women appear to be without husbands or male guardians, and thus they are not 

violating the rights or honor of any male by having sexual relations outside the bounds of 

marriage. All other nominal forms derived from the root זנה, such as 12,ְזנּוִנים
 תְזנּו 

13
 and 

תּוזנת   ,
14

 refer to sexual promiscuity, literal or metaphorical, as do all verbal forms of זנה.  

The distinction between זנה “to be sexually promiscuous” and זונה, the occupation 

of prostitute, is an important one, since the two are treated very differently in biblical 

texts. The occupation of a זונה was tolerated and licit. In contrast, whenever any other 

nominal or any verbal form of זנה is used in reference to a woman's sexual behavior, the 

activity is condemned and is treated as highly illicit.
15

 In order to avoid confusion 

between the legal occupation of a זונה, prostitute, and the illicit sexual activities of women 

denoted by other forms of the stem זנה, it is probably best to avoid translating the verb זנה 

as “to play the harlot” or “to whore around” since both harlot and whore are terms in 

English which have double meanings, denoting both professional prostitutes and sexually 

promiscuous women. A preferable translation of זנה to denote illicit sexual activity on the 

part of women would be "to be sexually promiscuous" or "to commit fornication." 

                                                 
11

 See, for example, Gen 38.15; Lev 21:7, 14; Deut 23:19; Josh. 2.1; 6.17, 22, 25; Jud. 16:1; and 1 K 3:16. 

The nominal construction is the same as שומר, guard, רועה, shepherd, and כוהן, priest. For more on 

prostitutes in the Hebrew Bible, see Bird, “The Harlot As Heroine: Narrative Art and Social Presupposition 

in three Old Testament Texts,” Women in the Hebrew Bible: A Reader (ed. Alice Bach; New York: 

Routledge, 1999) 99-118 and Michael Coogan, God and Sex: What the Bible Really Says (New York: 

Twelve, 2010), 151-160. It is important to note that the nominal form זונה derives from the verb זנה, not the 

other way around. On this see Bird, “To Play the Harlot,” 78 and Keefe, Women’s Body and the Social 

Body in Hosea, 19-20.  
12

 e.g. Hos 1:2; 2:4; 2 K 9:22; Ezek 23:11, 29 
13

 e.g. Hos 4:11 and 6:10; Ezek 23:27 
14

 e.g. Ezek 16:20; Ezek 23:8, 17 
15

 Similarly, Bird, “The Harlot As Heroine,” 103.  
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In Genesis 38:24, the stem זנה is used twice, first as a simple Qal form and second 

in a nominal form. In both cases, it is quite clear from the context that the literal meaning 

of זנה, to be sexually promiscuous, is intended, and not the figurative meaning, since only 

the literal interpretation would explain Tamar's resulting pregnancy. The lamed before 

the nominal form is best understood as serving an explanatory function, and thus לזנונים 

can best be translated as “through sexual promiscuity” or "as a result of sexual 

promiscuity." 

Given all of this, what is the nature of Tamar's illicit sexual act? Tamar's 

pregnancy reveals that she has been sexually active while awaiting levirate marriage to 

Shelah, to whom she is betrothed. Tamar is thus guilty of adultery, because she was 

sexually active while already the sexual property of her future husband.
16

  

 Now that we have identified the nature of Tamar's illicit sexual act as adultery, in 

this case by a woman betrothed to a man while awaiting levirate marriage, we can turn to 

the question of who usually determines the punishment in such cases, and the range of 

punishments usually given for those found guilty of similar forms of illicit sexual 

behavior.  

There is only one biblical text that addresses illicit pre-marital sex on the part of a 

betrothed woman, and that is Deuteronomy 22:23-27, part of the Deuteronomic legal 

                                                 
16

 Tamar's crime is not prostitution. Even if one were to accept the unlikely possibility that the verbal form 

of זנה could sometimes mean "to be a prostitute" rather than "to be sexually promiscuous," there are several 

problems with using that interpretation for this verse. First, there is no evidence that prostitution was ever 

considered illegal or a crime in ancient Israel, much less one punishable by death. Second, the one time 

Tamar pretended to be a prostitute, her features were obscured enough by her veil that Judah did not 

recognize her. Immediately after her sexual encounter with Judah, she went back home and returned to her 

widows garments. It seems highly unlikely that anyone else would have recognized Tamar during the very 

brief interlude when she pretended to be a prostitute, if her own father-in-law didn't recognize her. Third, 

central to the accusation made by the anonymous individuals against Tamar is her pregnancy. One need not 

be a prostitute to get pregnant. One does, however, need to have sex, and any sex on Tamar's part would be 

considered illicit sexual activity in the form of adultery, since she was betrothed to Shelah at the time.  
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collection. Deuteronomy 22:23-24 states that if a betrothed woman has consensual sexual 

relations with another man, they shall be taken out to the gate of the town and stoned to 

death.
17

 Deuteronomy 22:25-27 adds that if the sex is non-consensual, the man alone is 

put to death, and nothing shall happen to the woman.
18

 In this case the punishment is 

determined by law, and apparently it was to be enforced collectively by the men of the 

community. The one other reference to sexual relations with a betrothed woman is in 

Leviticus 19:20-22, but because the woman is a slave, the case is treated as a property 

crime, rather than as a case of adultery. 

If we widen our scope to consider texts that address cases of adultery in which the 

woman is already married, much more evidence becomes available. In two Pentateuchal 

texts, Exodus 20:14 (=Deuteronomy 5:12) in the Decalogue and Leviticus 18:20 in the 

Holiness Collection, adultery is the subject of an unconditional prohibition. In Leviticus 

20:10, also part of the Holiness Collection, and Deuteronomy 22:22, part of the 

Deuteronomic legal collection, a man and woman caught committing adultery are both 

sentenced to death, presumably to be carried out by the men of the community. The 

specific form by which the death penalty will be executed is not specified.
19

   

                                                 
17

 The case is identified as adultery by the author, who states in v. 24 that the reason the man is executed is 

because he debased another man's wife ( אשת רעהוـענה את ). 
18

 The author is careful to take into consideration whether the sexual act is consensual on the woman's part, 

though the means of determination might strike a modern reader as questionable. If the sexual act took 

place within the town and no one heard the woman cry out for help, the sex was consensual, and if the 

sexual act took place outside the town, it must have been non-consensual, since no one would have heard 

her cry out. 
19

 There is also one case in the legal collections, Numbers 5:13-30, which deals with a woman suspected of 

adultery who has not been caught in the act. In that case, the suspected adulteress must drink the "water of 

bitterness," and the way her body responds will prove her guilt or innocence. If she is guilty, the waters will 

cause her "belly" will "swell" and her "thigh" will "fall," which seems to indicate that she will miscarry if 

she is pregnant and/or be made infertile, and "she will become a curse among her people," probably 

meaning that the woman will become an object of derision in the community. No other punishment is 

stated. 



 7 

It is tempting to look at the evidence from the legal collections and conclude that 

adultery was considered a capital crime in ancient Israelite law and thus Judah's sentence 

of Tamar makes perfect sense. However, there are a few points we must consider before 

assuming that the treatment of adultery in the biblical legal collections reflected actual 

practice in ancient Israel.
20

  

First of all, it is unclear what the relationship is between the biblical legal 

collections and actual legal practice in Ancient Israel.
21

 If the biblical texts do reflect 

actual legal practice, serving either as a set of guidelines or being utilized as part of the 

training materials for judges,
 
it is not clear when they were used, how they were used, and 

if they applied to only part of society or all of it.
22

 If they served as guidelines for judges, 

we cannot be sure whether the penalties prescribed were always imposed, or whether they 

were simply a guideline for the maximum that could be imposed.
23

 Most likely, the 

biblical legal collections do not reflect the reality of the courts of ancient Israel, serving 

neither as guidelines nor as training materials for judges. For one thing, none of the legal 

                                                 
20

 The following section on the relationship between the biblical legal collections and actual legal practice 

in ancient Israel is a condensed version of a discussion found in my book Sexual Transgression in the 

Hebrew Bible (Hebrew Bible Monographs, 7; Sheffield: Sheffield Phoenix press, 2006), 30-37. 
21

 See Anne Fitzpatrick-McKinley, The Transformation of Torah from Scribal Advice to Law (JSOTSup 

287; Sheffield: Sheffield Academic Press, 1999), 23-58, for an excellent discussion of why we cannot 

assume that ancient laws served the same functions as modern ones, or that the laws of ancient societies 

reflected their cultural norms and mores. 
22

 On how little we know about how such legal guidelines would have functioned in ancient Israel, see 

Henry McKeating, “Sanctions Against Adultery in Ancient Israelite Society, with Some Reflections on 

Methodology in the Study of Old Testament Ethics,” JSOT 11 (1979) 57-72 (58-66); Bernard S. Jackson, 

Studies in the Semiotics of Biblical Law (JSOTSup 314; Sheffield: Sheffield Academic Press, 2000), 17; 

and Samuel Greengus, “Some Issues Relating to the Comparability of Laws and the Coherence of the Legal 

Tradition,” in Theory and Method in Biblical and Cuneiform Law: Revision, Interpolation and 

Development (ed. Bernard M. Levinson; JSOTSup 181; Sheffield: Sheffield Academic Press, 1994), 60-87 

(72). 
23

 See McKeating, “Sanctions Against Adultery in Ancient Israelite Society,” 62-71; Eryl W. Davies, 

“Ethics of the Hebrew Bible: The Problem of Methodology,” Semeia 66 (1995) 43-53 (46-47). On how 

little we know about how judges functioned in Israel, see Ze’ev Weisman, “The Place of the People in the 

Making of Law and Judgment,” in Pomegranates and Golden Bells: Studies in Biblical, Jewish, and Near 

Eastern Ritual, Law, and Literature in Honor of Jacob Milgrom (ed. David P. Wright, David Noel 

Freedman, and Avi Hurvitz; Winona Lake: Eisenbrauns, 1995), 410-413. 
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texts provides what could be considered a systematic guideline to legislation, which one 

would expect if they were intended for use in a court context. Rather, there is often a 

preference for laws dealing with individual cases, and many of the issues addressed were 

likely not common occurrences in society, while other basic issues are neglected.
24

 In 

addition, none of the legal “codes” contains specific instructions for judges, which one 

would expect if they were intended to serve as actual judicial guidelines.
25

 While we have 

little extra-biblical evidence to help determine the nature of the relationship between the 

biblical legal collections and the actual practice of law in ancient Israel, the biblical 

narrative evidence suggests that the relationship probably was not close. Not only do 

none of the court cases described in the narrative sections of the Hebrew Bible refer to 

any of the biblical legal collections,
26

 but also, sexual behavior that is prohibited in one or 

                                                 
24

 J.J. Finkelstein, The Ox That Gored (Transactions of the American Philosophical Society 71, part 2; 

Philadelphia: The American Philosophical Society, 1981), 42-43, observes that even when every day 

matters such as inheritance or marriage are touched upon by the biblical laws, it is the unusual rather than 

the normative that is dealt with. For example, Num 27:1-11 addresses the case of the daughters of 

Zelophehad, who petition Moses for inheritance rights in the absence of male heirs to their father’s estate. 

See also Michael Fishbane, Biblical Interpretation in Ancient Israel (Oxford: Clarendon Press, 1985), 91-

95; Bernard M. Levinson, “The Right Chorale: From the Poetics to the Hermeneutics of the Hebrew Bible,” 

in ‘Not in Heaven’ Coherence and Complexity in Biblical Narrative (ed. Jason P. Rosenblatt and Joseph C. 

Sitterson; Bloomington: Indiana University Press, 1991), 129-153 (147-148); Jan Joosten, People and Land 

in the Holiness Code: An Exegetical Study of the Ideational Framework of the Law in Leviticus 17-26 (SVT 

67; Leiden: E.J. Brill, 1996), 18-19; and Douglas A. Knight, “Village Law and the Book of the Covenant,” 

in “A Wise and Discerning Mind”: Essays in Honor of Burke O. Long (ed. Saul M. Olyan and Robert C. 

Culley; Brown Judaic Studies 325; Providence: Brown University, 2000), 163-179 (167-179). 
25

 Joosten, People and Land in the Holiness Code, 18. As Fishbane, Biblical Interpretation in Ancient 

Israel, 91-92, notes, the sanctions proscribed are often vague and non-juridical. Moreover, in the parts of 

the Hebrew Bible where judges are given instructions, such as Deut 16:18-20 and 2 Chron 19:5-7, nowhere 

are the judges instructed to consult or comply with a written corpus of rules. Rather, the judges are given 

very general instructions: to do justice and avoid corruption. On this see Fitzpatrick-McKinley, The 

Transformation of Torah from Scribal Advice to Law, 87, and Jackson, Studies in the Semiotics of Biblical 

Law, 118-121. 
26

 The one epigraphic piece of evidence that has been found, a judicial plea from Metsad Hashavyahu 

(Yavneh-Yam) dating from the 7
th

 century B.C.E., seems to confirm this. One would have expected the 

writer of the ostracon to have appealed to the provisions in Exodus 22:25 ff. or Deut. 24:10-13 which 

prohibit the keeping of a garment taken in pledge overnight if the biblical laws had any place in a 

courtroom setting. See K.A.D. Smelik, “The Literary Structure of the Yavneh-Yam Ostracon,” IEJ 42 

(1992): 55-61 (58-61, especially 61, note 27), and Joosten, People and Land in the Holiness Code, 18, 

especially note 8. 
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more of the biblical legal collections is often not even presented as problematic in the 

biblical narrative texts.
27

  

Given all of the above factors, we can conclude that most likely, the Israelite legal 

collections that have been preserved represent a combination of scholarly or theological 

reflection on ethical issues
28

 and a delineation of the ideals of behavior, reflecting how 

Israelite society or a certain segment of Israelite society viewed itself and defined itself, 

providing guidelines as to how they thought the community should behave.
29

 In this the 

Pentateuchal laws may reflect ancient Israelite juridical practice to various degrees in 

various periods and in certain contexts, but that is very different from being used 

systematically by judges for the purposes of legislation.
30

  

                                                 
27

 For example, see Brenner, The Intercourse of Knowledge, 92-107, on the discrepancy between the notion 

of incest laid out in the legal collections and the presumably acceptable sexual unions found in the narrative 

texts.  
28

 Levinson, “The Right Chorale,” 147-148, suggests that the non-ritual biblical legal corpora were perhaps 

the result of scribal theoretical reflections on ethical issues, and were primarily circulated among the scribal 

schools. The ritual corpora are another matter. See also Raymond Westbrook, Studies in Biblical and 

Cuneiform Law (Cahiers de la Revue Biblique 26; Paris: Gabalda, 1988), 1-7. 
29

 Moshe Weinfeld, Deuteronomy and the Deuteronomic School (Oxford: Clarendon, 1972), 8-9 and 54-58; 

McKeating, “Sanctions Against Adultery in Ancient Israelite Society,” 65-70; Israel Knohl, The Sanctuary 

of Silence: The Priestly Torah and the Holiness School (Minneapolis: Fortress, 1995), 220; Joosten, People 

and Land in the Holiness Code, 24-25; Levinson, The Hermeneutics of Innovation, 115-132; Bernard S. 

Jackson, “The Ceremonial and the Judicial: Biblical Law as Sign and Symbol,” JSOT 30 (1984) 25-50 (29-

30); Bernard M. Levinson, “The Case for Revision and Interpolation within the Biblical Legal Corpora,” 

Theory and Method in Biblical and Cuneiform Law: Revision, Interpolation, and Development (ed. Bernard 

M. Levinson; JSOTSup 181; Sheffield: Sheffield Academic Press, 1994) 37-59 (42); Fitzpatrick-McKinley, 

The Transformation of Torah from Scribal Advice to Law, 113-118; and Wright, “The Laws of Hammurabi 

as a Source for the Covenant Collection (Exodus 20:23-23:19),” 56. 
30

 The one case where it appears that a biblical legal collection or, more likely, part of a legal collection, 

was used for a practical application before the Second Temple period is that of 2 Kings 22-23, where the 

Josianic reforms are described as based on the contents of a scroll which was found in the temple. It is not 

known what the scroll actually contained, but most scholars agree that it was probably part of one of the 

legal collections preserved in the Pentateuch that called for centralized, exclusive worship of Yahweh. But 

even in this instance, it looks as though the extent of the reforms was limited to cultic matters. There is no 

indication that whatever was in the scroll was used to reform the practice of law in the courts. In time, the 

Pentateuchal legal texts did become used as legislation, but that process of transforming the various law 

collections into one authoritative body of law did not even begin until the time of Ezra. In the pre-exilic and 

exilic periods, it is unclear how representative any of these statements of ideals were of the belief system of 

the general population. We must be very careful of assuming that the later application of these laws had 

anything to do with their previous application, much less with their original intended purpose. See 

Finkelstein, The Ox That Gored, 45-46, and Fitzpatrick-McKinley, The Transformation of Torah from 

Scribal Advice to Law, 146-177. 
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Since we can not assume that the biblical legal collections reflect actual legal 

practice in ancient Israel, it is important to consider the legal collections' treatment of 

adultery within the context of the entire biblical corpus, so we can determine how 

representative these texts likely are regarding how adultery was punished and who 

determined the punishment. By considering a variety of biblical perspectives, namely 

those found in narrative, wisdom, and prophetic literature in addition to the legal 

collections, we can attain a more comprehensive picture of how adultery was dealt with.  

The narrative texts reveal quite a bit of variety in terms of who determines the 

punishment for adultery and what the punishment is. In Genesis 12:10-20, God strikes 

Pharaoh and his household with divine plagues for Pharaoh's inadvertent commission of 

adultery (Genesis 12:10-20) with Sarai. Sarai, who in contrast to Pharaoh, knowingly 

committed adultery, suffers no punishment. In Genesis 49:3-4, Reuben is reprimanded by 

his father Jacob, who in his anger revokes Reuben's birthright, because he committed 

adultery with Bilhah, Jacob's secondary wife (see Genesis 35.22). David is reprimanded 

by God for his adulterous sexual relations with Bathsheeba (2 Samuel 11-12). Divine 

punishment take the form of the death of the child who was the product of that adultery, 

but no physical harm comes to David or Bathsheeba. Absalom has sexual relations with 

ten of David’s concubines (2 Samuel 16.21-23, 20.3) as part of an attempt to usurp the 

throne. While he is not punished directly for the adultery, his death is the result of his 

rebellion against his father, with which his adulterous sexual act is integrally connected. 

Funny enough, there is only one narrative text in which a woman who commits adultery 

is punished or even threatened with punishment: Genesis 38.  
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 Several texts in Proverbs address adultery. Proverbs 2:16-19; 5:1-23; 6:20-35 and 

7: 1-27 all warn young men to avoid the wiles of the adulterous “strange woman,” whose 

charms cost too high a price. The author focuses solely on the negative consequences of 

adultery for the man, which is described as a path to ultimate self-destruction (elaborated 

upon in Proverbs 6:27-35 as including loss of honor, disgrace within the community, and 

facing the wrath of the cuckolded husband). In none of these texts is punishment of the 

woman even mentioned. That doesn't mean she wasn't punished; it simply means that the 

consequences for the woman were not the author's concern.  

 Prophetic texts such as Hosea 4:1-3, Jeremiah 3:6-10, and Ezekiel 16 and 23, use 

adultery as a metaphor for Judah and Israel's religious and/or political infidelity to God. 

In these prophetic metaphors, only the woman appears to be considered guilty of adultery 

and only she is punished. Her husband (God) punishes her with divorce, shaming 

behavior, loss of property, and, in the Ezekiel texts, physical and sexual abuse. However, 

the focus on the guilt and punishment of the woman may very likely be the result of the 

dictates of the metaphor, which would not have made sense any other way, rather than a 

reflection of actual practice.  

Just as it is problematic to give more weight to the evidence provided by the legal 

collections than to that in the rest of biblical writings when trying to understand actual 

legal practice in ancient Israel, it is also problematic to draw conclusions based solely 

upon any of the other genres. All of the biblical genres have shortcomings as evidence of 

actual societal practices. Narrative texts are often dictated by folkloric motifs and literary 
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typographies, as well as the religious and political agendas of their authors.
31

 Wisdom 

texts such as Proverbs reflect the teachings of a specific sub-group of the population 

directed towards a specific audience.
32

 The prophetic texts are polemical and 

propagandistic by nature, their treatment of adultery and its repercussions largely (and 

perhaps entirely) determined by the dictates of the metaphor. Yet when we consider the 

evidence provided by all of the biblical texts that address cases of adultery, we see there 

are certain conclusions that we can draw. 

While the various genres differ somewhat in their characterizations of adultery in 

terms of who is punished, who determines the punishment, and what the punishment is, 

there are certain central aspects of the characterization of adultery that are generally the 

same. First, adultery is always depicted negatively and is strongly discouraged, either by 

being prohibited outright or by being the subject of serious consequences. These 

consequences include a wide range of punishments, some meted out by the cuckolded 

husband, some by members of the community and some carried out by God. The range of 

punishments includes death, divorce, public humiliation, plagues, infertility, and 

suffering abuse at the hands of the cuckolded husband.  

It is highly probable, given the large variety of sanctions offered in various 

biblical texts, that in ancient Israel there were a variety of societal sanctions, both formal 

                                                 
31

 For example, see Ken Stone’s discussion of the intertwining of sex and politics, as well as the use of sex 

as a structuring principle and plot device, in the Davidic succession narratives in Sex, Honor and Power in 

the Deuteronomistic History (Sheffield: Sheffield Academic Press, 1996), 134-137. 
32

 On the Sitz im Leben of Proverbs, which appears to have been compiled by those affiliated with the royal 

court, see Michael Fox, Proverbs 1-9: A New Translation with Introduction and Commentary (AB 18A; 

New York: Doubleday, 2000), 6-12. While many of the aphorisms in Proverbs may have originated as folk 

sayings and some may well have originated in the countryside, the setting of the book itself appears to be 

urban, and those addressed are often of the upper classes and members of the royal court.  
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and informal,
 
which, combined sometimes with the threat of divine punishment,

 33
 were 

employed against adultery in order to discourage members of society from engaging in 

such undesirable behavior.
34

 What this survey of the biblical evidence cannot tell us is 

what specific sanctions were employed against adultery in specific cases. 

One thing that we do not find in any of the other biblical texts dealing with 

adultery is a case in which an individual person is given the authority to sentence 

someone to death for adultery without a hearing or a trial. Also noteworthy is that while a 

lot of biblical texts address adultery, and a variety of sanctions are employed, including, 

in some cases, the death penalty (usually the means of death is unspecified, though 

Deuteronomy 22:23-24 does specify stoning in the case of a betrothed woman found 

guilty of consensual sexual relations with another man), in not one instance is putting the 

guilty party to death by fire mentioned. 

This begs the question: in which situations in biblical texts are people put to death 

by fire? As it turns out, there are only four cases in the Hebrew Bible where people are 

sentenced to burning. Two of them, in addition to Genesis 38:24, involve illicit sexual 

behavior.  

Leviticus 21:9 states: “The daughter of a priest, when she desecrates herself
35

 

through sexual promiscuity (לזנות)
 36

- it is her father she desecrates; she shall be put to the 

fire.”  

                                                 
33

 McKeating, “Sanctions Against Adultery in Ancient Israelite Society,” 63, concludes from looking at the 

treatment of adultery in the various genres that in addition to punishment meted out by society, fear of 

punishment by God, which he terms the "sanction of divine displeasure" was a strong motivation for 

avoiding unacceptable behavior.   
34

 Similarly McKeating, “Sanctions Against Adultery in Ancient Israelite Society,” 65-68, and Bernard S. 

Jackson, “Reflections on Biblical Criminal Law,” JJS 24 (1973) 8-38 (33-34). 
35

 here is in the Niphal imperfect feminine singular, with a reflexive force. The primary meaning of the חלל 

stem חלל in the Piel is “to profane, desecrate,” that is to desacrilize something, to make it no longer holy, 

or, in some cases, possibly to diminish something’s or someone's holiness. In contrast to tame’, which is to 
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As in our text, how we understand the nature of the daughter's crime hinges on 

how we interpret זנה in this context. There are two possible interpretations of זנה in this 

verse.
 37

 If we take זנה to denote a woman's sexually promiscuous behavior, which I 

believe is the most likely interpretation, then the daughter profanes herself and her father 

through her illicit sexual behavior. Since there is no indication she is married, her 

promiscuity takes the form of engaging in pre-marital sex while still living under her 

father's authority. The daughter's illicit sexual activity not only has an impact on herself, 

but also on her father, either taking away or reducing his level of holiness, which would 

greatly impact his ability to function as a priest.
38

 It is specifically because of this direct 

impact that her behavior has on her father, desecrating him through her illicit sexual 

behavior, that she is sentenced to death by burning.
39

  

                                                                                                                                                 
defile someone or something and make him or it impure, and as such in a state of opposition to holiness, 

the object of desecration simply loses holiness, becoming profane, or common (חול). On hll as to profane or 

desecrate, see Ludwig Koehler, Walter Baumgartner and Johann Jakob Stamm, The Hebrew and Aramaic 

Lexicon of the Old Testament (trans. and ed. M.E.J. Richardson; 4 vols.; Leiden: E.J. Brill, 1994-1999), 

2:319-20; Francis Brown, S.R. Driver, and Charles A. Briggs, A Hebrew and English Lexicon of the Old 

Testament (Oxford: Oxford University Press, 1951), 319-320; W. Dommershausen, “llx,” TDOT 4: 409-

21; Amorim, Desecration and Defilement in the Old Testament, 164-77 (check); Jenson, Graded Holiness, 

51-52 (check); Jacob Milgrom, “Desecration,” Encyclopedia Judaica 5:1559 (check); and Wright, 

“Holiness (OT),” 244-245 (check) hll here is in the Niphal imperfect feminine singular, with a reflexive 

force 
36

 In this particular text, the form of זנה used is , the Qal infinitive construct preceded by a lamed. The 

lamed is best understood as serving an explanatory function with the infinitive. See Waltke and O’Conner, 

Biblical Hebrew Syntax, 608 
37

 I am dismissing the interpretation of זנה as "to be a prostitute" as an option in this context, given that 

prostitution was legal and tolerated. Nowhere in the Bible is prostitution categorized as a criminal or 

religious offense. The fact that in Lev 21:7 priests have to be instructed that prostitutes were not 

appropriate for them to take as wives indicates that prostitutes were considered viable candidates as wives 

for the lay population at the time this law was written. Thus putting the priest's daughter to death by 

burning for what was apparently a legal, if not particularly desirable profession, would make no sense.  
38

 For a detailed discussion of the use of חלל in Lev 21:9, see my article "Profaning the Body: חלל and the 

Conception of Loss of Personal Holiness in H," Bodies, Embodiment, and Theology in the Hebrew Bible 

(Library of Hebrew Bible/Old Testament Studies 465; ed. S. Tamar Kamionkowski and Wonil Kim; New 

York: T & T Clark, 2010), 98-101. 
39

 That is the main difference between Lev 21:9 and 19:29, another H text in which daughters profane 

themselves through זנה. The daughter of the lay man who lets his daughter be sexually promiscuous 

(denoted by the Hiphil of זנה) in Lev 19:29 only profanes herself, while the behavior of the daughter of a 

priest also has a negative impact on her father. Both texts address the possibility of what happens if a father 

fails to control his daughter’s sexual behavior. However, the consequences in the two cases are quite 
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The other possible interpretation of זנה in this context is that it is used in the 

figurative sense to denote the worship of other gods. The crime of the priest's daughter is 

apostasy.
40

 In this case, a death sentence is quite expected, since apostasy is often 

punished by death in biblical texts.  

Leviticus 20:14 states that if a man marries a woman and her mother, they will all 

be put to the fire. Their behavior is labeled זמה,
41

 depravity, a term used to denote 

behavior, usually sexual, that is considered to be particularly offensive to God.
42

 While 

other types of incest are punished with death in Leviticus 20, only this particular offense 

is specified as being punished by burning, perhaps because it was considered to be 

particularly heinous.  

In the last case, and the only one which does not involve a sexual context, Joshua 

7:15 and 25, Achan’s violation of the sacred ban causes God to turn against the Israelites, 

leading to military defeat. Achan, because of his violation of the sacred ban and the grave 

                                                                                                                                                 
different. The only one who suffers a loss of holiness in 19:29 is the daughter. The father, though 

considered responsible, suffers no loss of holiness, or any other consequences. The priest’s daughter, in 

contrast, profanes both herself and her father. That is why the daughter of the priest suffers such a harsh 

penalty, as opposed to the daughter of the lay man. 
40

 This interpretation is advocated by Riegner, The Vanishing Hebrew Harlot, 175 (though she identifies זנה 

meaning "to engage in non-Yahwistic religious practices" as coming from a זנה stem independent of the זנה 

stem denoting sexual promiscuity). Riegner makes a good case, but in both this verse and Lev 19:29, in 

which father are charged not to make their daughters or allow their daughters to engage in זנה, I wonder 

why daughters alone would be singled out if worship of other gods is what is intended. Is worship of other 

gods by wives or other members of the household less problematic than by daughters? On the other hand, a 

father was directly responsible for his unmarried daughter's sexual behavior, which makes me lean towards 

interpreting זנה in both Lev 19:29 and 21:9 as referring to a young woman's sexual promiscuity, rather than 

worship of other gods. Moreover, Lev 21:9 is grouped with Lev 21:7-8, which concern what types of 

women priests can marry, related to the preservation of priestly holiness and, presumably the holiness of 

the priests' offspring. The restrictions seem to be based on the perceived "uprightness" of the women. 

Priests can not marry prostitutes or divorcees (who often had a negative stigma), but they can marry 

widows and virgins. A law immediately following that deals with the problem of a daughter who is 

sexually out of control in this context makes more sense than one dealing with a daughter who is 

worshipping other gods.   
41

 On  זמה, see S. Steingrimsson, "זמם" TDOT 4:89-90; Baruch A. Levine, Leviticus (JPS Torah 

Commentary; Philadelphia: Jewish Publication Society, 1989), 138; Milgrom, Leviticus 17-22, 1548; 

Walther Zimmerli, Ezekiel 1: A Commentary on the Book of the Prophet Ezekiel, Chapters 1-24 (trans. 

Ronald E. Clemments; Hermeneia; Philadelphia: Fortress, 1979) 345; "זמה" HALOT 1:1683. 
42

 Lev 18:17, which is very similar to Lev 20:14, prohibits sexual relations between a man and a woman 

and her daughter or her granddaughter, labeling such behavior זמה.  
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consequences that result, is stoned and then he, his family, and all his possessions are 

burned.  

What do these cases have in common? Perhaps it is the gravity of the offense. The 

case of Achan makes it clear that the point of burning is not simply to put someone to 

death, since Achan has already been put to death by stoning, and his possessions are 

burned along with his family and livestock. Rather, the Achan case seems to indicate that 

at least in that case burning is a very distinct punishment from stoning. Perhaps burning 

was considered a form of purgation. When you put something or someone to the fire, it is 

entirely consumed; nothing remains.
43

 The other cases perhaps warrant purgation because 

they are particularly egregious sexual offenses, perhaps perceived as so grave that a form 

of purgation was deemed necessary, so that nothing of their bodies even remained beyond 

a pile of ashes. 

Now that we have seen that we must proceed with great caution when using 

biblical texts as evidence of actual legal practice in ancient Israel, and that burning is a 

very rare punishment in biblical texts, not used in any other instance as a punishment for 

adultery, and that there no evidence that one individual would have had the right to 

summarily sentence another to death without a trial, we can see that it seems highly 

unlikely that Judah's sentence of Tamar in Genesis 38:24 reflects any sort of actual 

ancient Israelite legal practice or tradition.  

But if Judah's sentence of Tamar doesn't reflect any sort of legal reality, then what 

does it reflect? To answer this question, we must consider its place in the narrative as a 

whole. The plot of Genesis 38 centers around a threat to the continuation of Judah's 

                                                 
43

 On burning as a form of purgation, see Riegner, The Vanishing Hebrew Harlot, 176-178. 
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family line. In quick succession two of Judah's sons die, struck down by God, and Judah 

refuses to let his third and single surviving son Shelah fulfill his levirate duty with Tamar. 

This presumably means he also can't let Shelah marry someone else, so Judah is 

essentially allowing his line to die out. Tamar's daring, clever and very risky plan to get 

pregnant by an unknowing Judah provides a solution: his line will continue through his 

own seed. Now the high drama: Judah is informed that Tamar is pregnant, not realizing 

that the child he carries is his own. Judah's harsh sentence of Tamar to death by fire, 

delivered so dismissively and callously, provides the high point of suspense in the story: 

will Judah unknowingly destroy his own progeny and most likely his only chance of 

preserving his family line?  

Thus we see that Judah's sentence of Tamar primarily serves a dramatic function, 

the harshness of the sentence adding more tension to a pivotal moment of suspense. 

There is no need to assume any sort of legal reality behind Judah's sentence. Sometimes 

the stories in Genesis do reflect actual customs and practices, but oftentimes they do not. 

In this case, Judah's sentence of Tamar, rather than being an example of ancient Israelite 

family law, is more likely an example of very good storytelling.  

 

 


