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 Much work has been done on
Num 5:11–31, Including feminist work
 But more could still be done, and I hope to add
to our corpus of knowledge today
 A small minority of scholars share my views as to
a few of the specific points of my argument,
most importantly B. A. Levine and A. Brenner
 But no one has argued all these points as a
conceptual package (pun intended) or used
my theorists

To demonstrate that:
The husband is suspicious because he
believes his wife is pregnant and not by him!
The goals of the trial by ordeal include

 Determining the wife’s innocence or guilt
 Purifying the community & tabernacle
if she is indeed guilty
 Ridding the wife of any illicitly conceived fetus
 Ridding the husband of his responsibilities that
would arise from his presumed parenthood

To demonstrate additionally:
The husband has property rights over his wife
and any conceptus of his wife
All these principles are consistent with a
fundamentally patrilinear and patriarchal
legal system that inscribes laws on women’s
bodies

Feminist translation theory with use of
modern English dynamic equivalents
Feminist contextual interpretation
K. Canning’s methods of history of the body
(embodied history) (1999)
C. A. MacKinnon’s feminist legal philosophy
and theory of state (1989)

 The body, as an historical concept, has been
virtually ignored
 But “bodies, as signifiers, metaphors, or allegorical
emblems, promise new understandings of nation or
social formation”
 “[T]the body – as a site of intervention or inscriptive
surface – specifies and expands our grasp of the
process of social discipline or … rationalisation of
production and reproduction”

 “The body histories … have sought … to analyse the
body as signifier – of nation or state power, of social
formations or dissolutions … as a sight of
intervention or inscriptive surface ‘on which laws,
morality, values, power are inscribed.’” (quoting
Grosz 1995)
 “[T]those processes that mark the body through
specific rituals and practices – punishment, torture,
…sexuality and pleasure – denote bodies that
represent ‘an uncontrollable, unpredictable threat
to a regular, systematic mode of social
organization’” (citing Grosz 1990)

 Bodies and minds are acted upon, coerced, inscribed
upon by political and social forces, as well as internally
lived, experienced, and manipulated by the subject in
her agency. While women are not simply powerless
victims, it is true that bodies make all the difference in
one’s social and political experience and power

 MacKinnon is a radical feminist theorist
 She believes that, although women’s specific
social-cultural experiences differ and women are
also agents, gender is, like race and class, a site
of profound lived distinctions
 All women share in the fact of profound lived
distinctions from men, even those differ in quality
and quantity across gender
 Gender must be taken much more seriously than
it often is
 Gender is a “lived ontology” and “not an
epistemology”

 Law is a major factor in turning gender from a
perspective into a state of being because law is
often a powerful source and marker of legitimacy
and a site of force while it simultaneously masks
that use of force
 In most societies, the male point-of-view dominates
the political structure and jurisprudence (the
“relationship between law and life”) by setting forth
the so-called objective standard by which to live
 The state incorporates and enforces the
perspectives and hierarchies of male supremacy
through its legal system

Num 5:11–16 is wholly P material
P (as finally redacted) is post-exilic and
later than D (e.g., Levine 1993)
P is familiar with the basic legal
philosophy and regulations of previous
literature, most importantly D (cf.
Stackert 2007).

P takes up both sacral and legalethical concerns (Milgrom 1991); they
are typically conjoined
P is, however, quite interested in the
purity of the tabernacle, which cannot
be ignored (cf. Knohl 1995).

The General Principle:
 Lev 20:10: “If a man commits adultery with the wife
of his neighbor, both the adulterer and the
adulteress shall be put to death”
 Deut 22:22: “If a man is discovered to have lain with
a married woman, they shall both die: the man who
sleeps with the woman and the woman. You shall
eliminate evil from Israel”
 Extended to inchoately married women in Exod
22:16–17 and Deut 22:23–25, 28-30

The Consequences:
 Both male and female adulterers were considered
ritually defiled, as was the land of Israel
 It is a capital offence and subject to divine
punishment; it is one of the high culpability crimes
 Because Deuteronomy 22:22 commands the
community to “purge the evil from Israel,” the
community is subject to divine punishment, such as
war, famine, and plague, for ignoring the crime, for
failure to prosecute the crime
 Death of the offender expiates the crime and
removes the pollution from the tabernacle/Temple

Are lesser penalties allowed at the election of
the cuckold husband?
 No. See, e.g., Philips 1981; Otto 2000
 Yes. See, e.g., McKeeting 1979; Loewenstamm 1980;
Levine 1993: 193; Westbrook 1990; Wells 2005
 I am in the yes group and think Num 5:11–31
involves the lesser penalties for adultery

A few inner textual rationales:
 Divorce is possible in Jer 3:8; Hos 2:4; Prov 6:32–35
 Monetary damages are possible in Lev 19:20–22;
Job 31:11
 Humiliation and stripping are possible in Jer 13:26–
27; Hos 2:3
 Mutilation is possible in Ezek 23:5
 The Slandered Bride passage (Deut 22:13–21) makes
little sense in light of the false suit provisions of Deut
(19:16–21) unless lesser penalties are allowed (Wells
2005)

The primary extra textual rationale:
 The great quantity of evidence concerning adultery
from ANE legal collections and documents of
practice, most esp. marriage contracts that
demonstrate that death was not the only recourse
in such cases (see, e.g., Roth 1989)
 Although the other ANE societies seem not to put as
much stock in adultery from the sacral dimension, it
is, in fact, equally important to these societies from
a religious point of view (Westbrook 1990)

If lesser penalties are chosen by the husband:
 The wife and paramour must suffer the same human
punishment to avoid collusion (Gen 12:10–20; 20;
26:6–11)
 Although. the paramour might not suffer a human
penalty; divine punishment was always possible
(Gen 12:17; 20:3, 17–18; 26:10)
 Understanding that the penalties must be equal for
both parties also makes sense of the specific
language to that effect in both Lev 20:10 and Deut
22:22

 A husband, on the other hand, was not required to
be monogamous
 In sum, adultery is fundamentally a violation of the
husband’s right of exclusive sexual-reproductive
access to his wife, actual or inchoate
 Males “own” their wives sexuality and reproductive
capabilities

 Abortion is recorded in ancient Near Eastern history,
but not without conflict as to its value and legality
 Many ancient Near Eastern records reveal proreproductive ideology
 Throughout the ANE, births are a cause for rejoicing
(Jer 20:15b; SAA 10 226:16–21; CT 22 40:6–7).
 ANE societies favored procreation highly due to
 the need for sustainable production
 to pass on the land through inheritance
 to make one’s mark on the world

 In the HB
 Procreation is a divine blessing; God commands that
humans “be fruitful and multiply” (Gen 1:28 )
 The Abrahamic covenant rests upon childbearing (Gen 12;
15; 17)
 God’s reward for obedience includes children (e.g., Exod
23:26; Deut 7:14; Pss 127:3–4)

 The women of the Bible are intensely desirous of
children; infertility is a tragedy (e.g., Gen 16:1–4;
30:1; 1 Sam 1-2).
 Many documents record the use of medicines to
combat infertility (e.g., Gen 31:14; BAM 3 241) and
fetal loss (e.g., BAM 3 240)

 Contraception by coitus interruptus is
unacceptable (Gen 38:8–10, in a case of levirate
marriage)
 Spontaneous miscarriage was understood as:
 a divine curse (e.g., Hos 9:14)
 the result of sorcery (Stol 2000)
 from the stress of wars and violence (Stol 2000)

 Involuntary miscarriage that resulted from the
violence of another was an actionable crime (Exod
21:22-25; HL ¶¶17–18; LH ¶¶209, 211–214; LL ¶¶d–f;
MAL A ¶¶21, 50-52; SLex ¶¶1’–2')

 Nevertheless, individuals and couples did engage in
family planning
 They used various reproductive technologies in the
ANE (Brenner 1997; Riddle 1992)
 Barriers
 Chemical agents, by mouth or as vaginal suppository
 Post-coital wiping or douching
 Breastfeeding
 Abortion

 They also used infanticide (Wunsch 2003/2004)

 Abortion procedures were known in Egypt and
Mesopotamia (Manniche 1987; Saporetti 1993)
 The means included stimulating premature labor
through physical or chemical means (Brenner 1997)
 Physical means might comprise blows to the
abdomen or inserting a sharply pointed object into
the womb

 Various abortive agents included among many
others: beans, cabbage, celery, onions, dates,
honey, pomegranate, cinnamon, coriander, dill,
mints, myrrh, parsley, pepper, saffron, soda, parts of
the juniper, pine, fir, willow, palm, some ferns, beer,
wine, oil, gum, rue, copper, and crocodile dung
(Tyldesley 1994; Brenner 1997; Riddle 1992; Stol 2000)
 Modern science confirms that several of these
substances are, indeed, abortifacients, including
copper, palm, pomegranate, saffron, and willow
(Pangas 1990; Riddle 1992; Stol 2000)

 The general scholarly position has been that the HB
does not record voluntary abortion, but this position
is now in doubt (Brenner 1997)
 Certainly, the biblical text provides evidence for
women’s knowledge about midwifery (e.g., Gen
35:16–17; Exod 1:15–22) and substances that
encouraged conception (e.g., Gen 30:14–15).
 Thus, it is plausible that ancient Israelite women had
equal knowledge of the methods of contraception
and abortion

 Yet, self-induced abortion was a criminal matter in
the ANE
 MAL A ¶ 53: “If a woman has caused an abortion on
her own [initiative] [and] they have established the
truth about her, they shall impale her on stakes, they
shall not bury her. If she has died in aborting, they
shall impale her on stakes, they shall not bury
her” (translation Stol 2000:41)
 A third-party’s act of concealing a self-induced
abortion was also punishable in MAL ¶ 53, but the
sentence imposed is broken

 Stol (2000) notes that the failure to bury the woman is a
sign that the fetus is the property of her husband; the
display of her corpse is important as a means of societal
deterrence
 The abortion is both a crime against him and the
community at large
 Per MacKinnon’s reasoning, death by impaling also
carries phallocentric symbolism and import
 Since the woman did not sustain the result of her
husband’s sexual “impaling” and her method of
abortion may have been impaling her womb on a stake,
her body is impaled in execution

 This punishment mirrors the crime
 Ownership of the fetus is, indeed, lodged in the
male
 This fact is in accord with his ownership of his wife’s
sexual and reproductive capacities as
demonstrated through the laws of adultery
 Per MacKinnon, women’s needs, desires, and
consent are irrelevant

 The punishment for voluntarily aborting a fetus is a
horrific public patriarchal spectacle: a public act of
sexual terror meant to control women (Shefield 1987)
 Per Canning and MacKinnon, the law regarding the
husband’s property rights in both the woman and her
fetus are inscribed on her body: she will die if she does
not submit sexually and reproduce

Question 1:
What rights does the husband have over
a fetus that is illegitimately conceived
through adultery?
By analogy, the husband has the right to
execute both the wife and her fetus

Question 2:
Can he opt to kill the fetus alone and keep his wife
and her paramour alive as a lesser punishment for the
adultery?
Probably. If he can humiliate, strip, mutilate, divorce
her, and/or receive financial compensation, it is likely
that the above option is also available to him
(so long as the wife and paramour would suffer the
same punishment beyond the loss of their fetus)

Question 3:
What should the husband do if he suspects his
wife of adultery and that she is pregnant by
her paramour, but he has no rational
evidence?

That is the question of Num 5:11–31

Num. 5:11 The LORD spoke to Moses, saying,
12 “Speak to the sons of Israel and say to them:
‘Should any man’s wife stray and commit a treacherous act unfaithful to him, …

‘Should any man’s wife stray and commit a
treacherous act unfaithful to him, 13 that is, should a
man have lain sexually with her, concealing it from her
husband’s eyes so that she has secretly sexually
defiled herself and—there being no witness against
her because she was not caught in the act; 14
moreover, a spirit of jealousy passes over him so that
he was jealous [concerning] his wife, wherein she had
defiled herself; or a spirit of jealousy passes over him so
that he was jealous (concerning) his wife, wherein she
has not defiled herself; …

15 then, the man shall bring his wife to the priest and
bring the offering [required] for her, one-tenth of an
ephah of barley flour. He shall pour no oil upon it and
put no frankincense upon it, for it is a grain offering for
jealousy, a grain offering of remembrance, which
remembers an iniquity.

16 “Then the priest shall bring her near, and he shall
present her before YHWH. 17 The priest shall take holy
water in a ceramic vessel, and take some of the dirt
from the floor of the tabernacle and place it in the
water. 18 The priest shall set the woman before YHWH,
loosen the hair of the woman’s head, and place in
her hands the grain offering of remembrance, which is
the grain offering for jealousy. In his own hand, the
priest shall have the bitter water of curses.

19 “Then the priest shall make her take an oath, saying
[to the woman], ‘If no man has lain sexually with you,
and if you have not been unfaithful to uncleanness
while under your husband[’s potestas], may you be
immune to the bitter water that curses. 20 But if you
have been unfaithful while under your husband[’s
potestas], and you have defiled yourself in that a man
other than your husband has lain sexually with you,’ …

21 (the priest shall make the woman swear the
imprecation section of the oath, and say to the
woman), ‘May YHWH deliver a curse and make you
accursed among your people, as YHWH causes your
uterus to miscarry, your womb to expand [in delivery]!
22 Now, may this water that curses go into your lower
abdomen to make your womb expand [in delivery],
your uterus miscarry!’ And the woman shall say,
‘Amen! Amen!’

23 “Then the priest shall write these imprecations in a
document, and wipe [them] into the bitter water. 24
He shall make the woman drink the bitter water that
curses, and the water that curses shall go into her,
becoming bitter. 25 The priest shall take the grain
offering of jealousy out of the woman’s hand, and
shall elevate the grain offering before YHWH and bring
it to the altar. 26 Then the priest shall take a handful of
the grain offering, as its memorial portion, and offer it
by burning on the altar, after which he shall make the
woman drink the water.

27 When he has made her drink the water, then, if she
has defiled herself and commit a treacherous act
unfaithful to her husband, the water that curses shall
go into her, becoming bitter; and her womb will
expand [in delivery] and her uterus will miscarry. The
woman shall become accursed among her people.
28 But if the woman has not defiled herself and is
clean, then she shall be immune and be sown of seed
[by her husband].

29 This is the law of jealousy concerning a wife who
strays while under her husband[’s potestas], goes
astray and defiles herself, 30 or when a spirit of
jealousy comes on a man and he is jealous
[concerning] his wife and he presents the woman
before YHWH, and the priest applies this entire law to
her: 31 the man shall be free from iniquity, but the
woman, she, shall bear iniquity.”

 When the husband has no available rational evidence
of adultery for a human law court, but is suspicious that
she is pregnant by another man, he may resort to a
supraration legal procedure (Levine 1993).
 The ordeal includes taking an oath and drinking a potion
of water, dirt from the floor of the tabernacle, and the
ink of the written oath
 If she is innocent, the the potion will have no effect, she
is found innocent, and she will be receptive to
impregnation by her husband (Frymer-Kensky 1984)

 The text seems to assume that, where the ritual had no
effect, the wife was not pregnant at all as she will be
immediately fertile
 If she should be guilty, however, the potion induces
immediately mystically (if not physically) an abortion (the
womb/cervix expanding and the uterus dropping the
womb’s contents) (cf. Levine1993))—this is neither a
case of a prolapsed uterus nor infertility (against, e.g.,
Frymer-Kensky 1987)
 This reveals her guilt, humiliates her, and constitutes a
form of mutilation—although not a permanent one

 It also disposes of the illegitimate fetus, of which the
husband would be the presumed father (without
evidence to the contrary) and for which he would
then be responsible
 Verses 29–30 reiterates only the case in which she
has been found guilty
 Verse 31 indicates that the husband is free from any
liability of a false accusation (cf. Wells 2005)

 It additionally allows the husband still other
remedies against the wife, except execution
(against Zimmerli 1954; Fryer-Kensky 1984):
otherwise, there would be no reason for the text to
state that she will be accursed in the community.
 The text seems to have important connections to
and seems to know the Slandered Bride passage of
Deut 22.
 Moreover, this same statement makes clear that this
matter cannot be a private affair between the
husband, wife, and priest as the community will
know her status (against Fishbane 1974)

 The ordeal also purified the community because a
trial by ordeal was held, the divine verdict
announced via the discharge, and the punishment
begun.
 Hence, this is a judicial matter with real legal
consequences, in the worldview of the text

 From a sacral perspective, the grain offering may
purify the husband’s guilt for a false suit concerning
the jealousy if he should be wrong about his wife’s
guilt—but are there also legal consequences that
might flow?
 The mixture of holy water, dirt from the tabernacle
floor and the ink from the oath apparently expiates
the crime before the divine and removes the
pollution generally from the encampment, purifying
the tabernacle and community
T

 This may be what makes it possible for her not to
have to expiate the crime via her death as is the
case for homicide within the P corpus (Westbrook
and Wells 2009)
 B. A. Levine is correct when he states that Numbers
5 bears on the purity of the Israelite encampment
and the tabernacle, which is stated in anticipation
of the actual dedication of the tabernacle
Numbers 7 (Levine 1993)

MacKinnon would posit several questions concerning
this law, its effect on women, and its import to the
ancient actual or imagined legal and political systems
of ancient Israel, including:
 What does this law mean for the lived social and
political experience for women, their “lived
ontology”?
 How does this law manifest the relationship
between law and female life through its setting of a
so-called objective standard?
 How is law used as a source of power, force, and
legitimacy for men?

 How does this law mask men’s use of force?
 Why is ancient Israelite society seemingly
obsessed with female sexuality and
reproduction, generally, and why did it
incorporate this ritual into its actual or imagined
legal system, specifically?
 How does this ancient state incorporate and
enforce the perspectives and hierarchies of
male supremacy through its legal system
 Finally, how does this law serve the political
ends (broadly construed) of ancient Israelite
society?

My all too brief answers:
 This law is first and foremost a mechanism to control
female sexuality, no less important than such
practices as female genital mutilation and honor
killing
 The laws of adultery and abortion, in total, give
ownership of women and their fetuses to their
husbands who have the power of life and death
over them; this law is no exception
 There can be no greater power over another
human being than the power of life and death

 The law legitimizes male suspicion, accusation, and
violence against women and institutionalizes this
through the use of the religio-legal establishment
 It also masks male violence in the same manner
 It normalizes women’s submission to the authority of
their husbands and assumes that they agree to it
 Women live, instead, in real fear of male social,
economic, political, and legal authority, which is a
understandable response to an ancient culture of
violence, esp. gender-based violence

 This is a patrilinear patrimonial legal-political
system, based in a male kinship system that
extends from the divine to the slave of the slave
 Property and inheritance concerns are critical
to the functioning of such a system (Cf. Sir
23.22-23) and will supercede women’s rights as
full human beings
 The system needs female submission in all
respects, to maintain itself, but esp. sexual/
reproductive submission to function

 This law benefits men alone and is very much
inscribed on women’s bodies, who are powerless
 Thus, this specific ritual and law responds to an
uncontrollable, unpredictable threat to a regular,
systematic mode of social organization that is
based on the power of men
 Men apparently measure male compliance with
YHWH through their analysis of women’s
compliance with men, which remains true in Islam,
as is made quite plain by the practice of veiling,
female genital mutilation, rape laws that imprison
women, and honor killings for unapproved female
sexual behavior (see, e.g., Mernissi; Ahmed)

Modern implications:
 If we examine the impact of such texts on the lived
experiences of women today, we can observe that
law and biblical morality continue to be inscribed
on women’s bodies though the recent attack on
abortion rights across the nation
 The direction of the American legal and political
systems is backward toward male ownership, and
regulation, of a woman and her fetus
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