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Collective Reprisal and Individual Rights in Israelite Law: Reconsidering the ḥrm Ban through 
the Theory of the State of Exception

This essay examines the ḥrm ban in light of the theory of the state of exception in order to 

identify the presence and function of legal rights in biblical law, and to make a conclusion about 

the extent to which these “rights” applied to both Israelite and non-Israelite populations. Initially 

developed by early twentieth century political theorist Carl Schmitt, the state of exception has 

since been thoroughly discussed,1 but it was not considered a theory until it was recently, and 

more substantially, developed by Italian philosopher Giorgio Agamben. The framework of the 

theory of the state of exception can be applied to law in the biblical text, and this application can 

highlight features of the law otherwise outside of the reach of the interpreter. First, I will 

introduce Agamben’s iteration of the theory of the state of exception, delving into Agamben’s 

treatment of Schmitt’s definitions of the necessary concepts relating to the sovereign and Homo 

Sacer, the “bare life” figure. Integral to the theory is the relationship between the sovereign and 

those over whom he is sovereign, including the manner in which he treats this bare life figure. 

Then, I will frame the description of the ḥrm ban in terms of Garry Trompf’s theory of retributive 

logic, a hermeneutic that will describe the world in which we are operating, and Jan Assmann’s 

description of collective memory, which will explore the past through the world that this 

hermeneutic has decoded.2 Lastly, I will read the ḥrm law through the theory of the state of 

exception, ultimately exploring how it may or may not illustrate the presence of individual rights 

in ancient Israelite law. It is the essence of sovereignty both to decide on the state of exception 
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and to make the decisions appropriate to that exception,3 and in this exploration of the ḥrm ban, 

we can discuss the sovereign’s granting and suspension of rights to the inhabitants of ancient 

Israel.

The State of Exception, Homo Sacer, and the Sovereign

The theory of the state of exception is a political theory that has existed in one form or another 

since the early twentieth century. While it was never considered a formal political theory until 

recently expanded by Italian philosopher Giorgio Agamben, the state of exception was debated 

by many early to mid twentieth century political philosophers, and it would play a role of 

varying significance throughout the remainder of the twentieth century and into the twenty-first 

century.

In his recent work titled Stato di eccezione,4 Giorgio Agamben attempts to theorize the 

state of exception by examining its turbulent political existence in the twentieth century, and he 

argues that it has become a paradigm for international politics even today. By looking at the 

history of the state of exception in the twentieth century and as it appears in the ancient Roman 

Iustitium, a situation in which both the law and the administration of justice were suspended by 

the Senate,5 Agamben argues that the state of exception has a formidable position in the modern 

political landscape.

Loosely defined, the exception is the point at which a severe economic or political 

disturbance requires a response involving extreme measures.6 These extreme measures are the 

center of the theory of the state of exception, alongside the question: can one transgress the law if 

the aim of the transgression is to preserve the law? Should some individual rights be revoked in 
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order to preserve the greater application of those same rights? In Schmitt’s discussion of the state 

of exception, people can be at once subjected to the law and abandoned by it.

In this way, the state of exception can be further described as the period of time in which 

the law is set aside in order for it to be preserved. The German term used by Schmitt, 

Ausnahmezustand, can also find parallels in the terms “martial law” or “emergency powers.”7 

Also indicative of the state of exception is “the provisional abolition of the distinction among 

legislative, executive, and judicial powers.”8 A single ruling entity can completely control the 

function and operation of law in a community or nation.

Essential to the definition of the state of exception, therefore, is the role of the sovereign. 

According to Carl Schmitt, “Soverän ist, wer über den Ausnahmezustand entscheidet,”9 which 

Agamben and many others famously interpret as the sovereign is “he who decides on the state of 

exception.”10 Part of the task of deciding on the state of exception includes making the 

appropriate decisions in response to that exception. By deciding on the state of exception, the 

sovereign is the entity who, placing himself outside of the law, has the ability to suspend the law 

itself.11

Agamben admits that most authors have not recognized the state of exception itself as a 

theory, because what is called the “state of necessity” does not have a juridical form (necessitas 

legem non habet),12 and he questions the boundaries of the law when evaluating the reach of the 

law during the state of exception:

if exceptional measures are the result of periods of political crisis and, as such, must be 
understood on political and not juridico-constitutional grounds, then they find themselves 
in the paradoxical position of being juridical measures that cannot be understood in legal 
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terms, and the state of exception appears as the legal form of what cannot have legal 
form.13

These exceptional measures can be found at the fringes of law, considered at once both inside 

and outside the realm of the legal. Instead of succumbing to a poorly defined exception, 

Agamben argues that in order for the law to employ the exception – that law itself could be 

abandoned in order for it to be fulfilled – a theory of the state of exception must exist in (at the 

very least) a preliminary state. If a “definition of the relation that binds and, at the same time, 

abandons the living being to law” exists, then the theory of the state of exception is necessary to 

this definition.14

If the sovereign is the figure that decides on the exception, those directly impacted by the 

state of exception are known as Homo Sacer, the “sacred human” in Roman legal terms, 

otherwise known to Agamben as the bare life figure.15 The bare life figure is defined as the one 

who cannot be sacrificed, but at the same time is expendable. To describe the Roman Homo 

Sacer, Agamben cites Pompeius Festus’s treatise On the Significance of Words:

The sacred man is the one whom the people have judged on account of a crime. It is not 
permitted to sacrifice this man, yet he who kills him will not be condemned for homicide; 
in the first tribunitian law, in fact, it is noted that “if someone kills the one who is sacred 
according to the plebiscite, it will not be considered homicide.”16

The Homo Sacer is devoid of purpose and value, left to either live a life outside the comforts of 

legal rights, or become subject to a worthless death for which justice will never be wrought. The 

Homo Sacer is life in its most essential form.

The exception manifests itself in a very similar way to war, specifically internal strife or 

civil war, where tensions within a society have reached high enough heights to cause a profound 

disruption in that society.17 Agamben uses the term “global civil war,” which appears in the 
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works of both Hannah Arendt and Carl Schmitt in 1963,18 and this term describes the strife 

among contemporary states. Nation states participating in this global civil war have utilized the 

state of exception on many occasions. A glaring (and frequently cited) example of the state of 

exception at work is the 13 November 2001 military order issued by US President George W. 

Bush “which authorized the ‘indefinite detention’ and trial by ‘military commissions’ of non-

citizens suspected of involvement in terrorist activities.”19 Once detained, these non-citizens lose 

any rights that may have once applied during or leading up to their imprisonment, all in the name 

of preserving national security. To Agamben, the state of exception is a fundamental biopolitical 

paradigm of the West.

During a state of exception, the sovereign’s role in the granting and suspension of rights 

functions in a way consistent with that of the above example. The sovereign wields supreme 

authority over any previously granted rights, gaining the ability to revoke these rights at any 

moment and without prior authorization or oversight. The premise behind the ability to grant and 

revoke these rights is the basis of the sovereign’s power.

Agamben understands the Roman concept of Iustitium as an ancient archetype of 

Schmitt’s Ausnahmezustand, and uses it to approach the state of exception in its paradigmatic 

form.20 Even though the state of exception does not exist in Roman public law, Agamben 

describes the Iustitium, best translated as “standstill” or “suspension of law,”21 as a proclamation 

made after the senate, realizing a danger to the Republic, issued a final decree (senatus 

consultum ultimum) that required those in power to take any appropriate actions for the 

preservation of the state (“rem publicam defendant, operamque dent ne quid respublica 
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detrimenti capiat [Let them defend the state, and see to it that no harm come to the state]”22). 

Both law and the administration of justice were brought to a standstill during this time.23 While 

ancient Israel does not necessarily have a term synonymous to Iustitium, I will later argue that 

the circumstances surrounding the institution of a ḥrm ban form a parallel to this Roman 

proclamation.

Additionally, Agamben discusses the concept of the ban in relation to both the sovereign 

and the bare life figure. The ban represents a semantic ambiguity: “the ban is the force of 

simultaneous attraction and repulsion that ties together the two poles of the sovereign exception: 

bare life and power, homo sacer and the sovereign.”24 Banishment by the sovereign represents 

the ultimate power of the sovereignty, and the ultimate disempowerment of the Homo Sacer – the 

former exercising his sovereignty by rendering the latter without a purpose or a tangible amount 

of value to the society.25 By reducing life to its most essential form, the sovereign demonstrates 

supreme power over not only those who become Homo Sacer, but also all others who might 

challenge his sovereignty, those who may, in terms of the Iustitium, present a threat to the 

preservation of the Republic.

Here is where the ḥrm ban enters the picture: the process of invoking the ḥrm ban and the 

subsequent utter destruction of a people follows the institution of the state of exception. Once the 

state of exception is invoked, individual rights are revoked for the greater good of the sovereign. 

The order to utterly destroy the people, livestock, and possessions of a community is precisely 

the extreme measures instituted by the sovereign in response to the exception. By all measures of 

law in the biblical narrative, the processes of collectively reclaiming of the land and destroying 
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its inhabitants violate several key biblical laws introduced. In the case of the ḥrm ban, the 

exception is oftentimes the mere existence of the non-Israelite people in the land, as they are 

occupying a place that has been promised to the Israelites. The rule of law must be transcended 

in order to enforce that very law against the threat of the exception. Suddenly, we find ourselves 

entering the fringes of law that can be described as the state of exception.

Collective Reprisal and the Theory of Retributive Logic in Ancient Israel

In order to arrive at a point where we can read the ḥrm ban in light of the theory of the state of 

exception, we must evaluate the literary and historical dimensions of the ḥrm ban in the biblical 

text. The logic behind the ḥrm ban in biblical law, which is the law as it appears in the biblical 

text, could operate on a much smaller scale in Israelite law, which is law as it was operative in 

the community.26 For the purposes of this study, I utilized Garry Trompf’s theory of retributive 

logic and Jan Assmann’s treatment of collective memory, both in order to explore the function of 

the ḥrm ban as it appears in the biblical text, and to speak about the retributive logic behind the 

ḥrm ban as it may have found its basis in the collective memory of the community. I will now 

summarize this analysis.

The developed retributive logic of a community determines the community’s response to 

conflict, and this retributive logic is regulated by both the present context of the community and 

the events that shape the collective memory of the community. For ancient Israel, this means that 

although we can determine, through extra-biblical sources including archaeology,27 that the ḥrm 

ban as a form of collective reprisal likely never occurred on the scale that appears in the biblical 

text, the very appearance of the ban suggests that it is an extreme example of an otherwise 
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commonplace response to conflicts in the present, based on responses to events in Israel’s past. 

Distilled to its very essence, the ḥrm ban yields a situation in which humankind is reduced to its 

most essential form of life, and, subsequently, nothingness. Even though the scale of the 

retribution may change, the logic remains the same.

Garry Trompf’s theory of retributive logic assists in our understanding of the role of 

collective reprisal in responding to events, and the basis of retributive logic resides in the 

collective memories of the community.28 Trompf’s theory describes retributive logic as endemic 

to humanity, and, as such, it transcends time and place to find itself applicable to many contexts 

throughout history as a cross-cultural phenomenon. By applying the theory of retributive logic to 

various contexts, Trompf is able to gain insight into patterns of human thought and behavior that 

underlie decisions to respond reciprocally or in revenge. By using the theory of retributive logic 

as a hermeneutic in order to analyze collective reprisal in the biblical text,29 we can gain insight 

into ancient Israelite law as it may have been preserved through biblical law, specifically how the 

logic behind the ḥrm ban may have reflected a more general logic behind Israelite law.

Trompf defines the idiom "retributive logic" in two precise and complementary ways. In 

the first case, retributive logic can be defined as "biblical and Graeco-Roman beliefs about the 

divine distribution of rewards and punishments in history."30 Secondly, retributive logic can be 

defined as "any logical framework of ideas enabling people to give reasons for their retaliations 

and concessions, and interpret the dramatic changes of human existence in terms of rewards and 

punishments, praise and blame."31 Examples of both definitions of retributive logic can be found 

in the biblical and ancient Near Eastern material.
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Perhaps more appropriate for this study is the latter definition, as we are not especially 

interested in divine distribution of rewards and punishments. The god of Israel, however, has an 

important role in the retributive logic behind the ḥrm ban.32 This second definition of retributive 

logic probes specific reasons for behavior, whether that behavior is to receive positive or 

negative reinforcement. Instances of collective reprisal, whether they are instances of revenge, 

retaliation, or even concession, can illustrate retributive logic at work.

The mechanics of retributive logic are rooted in the community, in values found in that 

community’s life and in its literature. Trompf notes that in certain communities in Melanesia, 

“the rational bases of revenge and reciprocity in their case are almost always consistent with 

socially sanctioned ways of accounting for significant events.”33 The way that people act and 

react to events in the real world is heavily influenced by their accounting of significant events. If 

people perceive a significant event in a certain way, that perception will influence future 

judgements of revenge and reciprocity. These significant events, and the community’s responses 

to these events, will eventually dictate how the community will think in terms of seeking revenge 

or granting reciprocity in future situations.

To speak about the retributive logic behind instances of the ḥrm ban amounts to exploring 

the reasons behind condemning to utter destruction, as the conquest comes as retribution for 

inhabiting the land promised to the Israelites. There are three elements present in cases where the 

ḥrm ban was utilized to cause wide ranging and total destruction. First, the ḥrm ban was put into 

place to clear the land of a foreign presence, paving the way for the settlement of the Israelites. 

Second, the ḥrm ban clearly indicates that anything subject to the ban cannot be reapportioned 
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amongst the Israelites. Finally, the ḥrm ban is applied to the offending parties in order to fulfill a 

covenant with the god of Israel.

The first element, clearing the land of a foreign presence, can be noted in the conquest 

narratives in the biblical text. In many of these cases, the goal of the ḥrm law is utter destruction. 

The book of Joshua contains the most occurrences of ḥrm used as a command to utterly destroy. 

Trompf might read the retributive logic evident in this element of the ḥrm ban as a way to repay 

the inhabitants of Canaan for their occupying the land.

The second element can be found in many instances of the ḥrm law in both the conquest 

narratives and the legal texts, especially where a great deal of property is encountered.  A good 

example of ḥrm functioning in this fashion describes the fall of Jericho, which appears in Josh 

6:17-18, 21:

 יכ תיבב התא רשא לכו איה היחת הנוזה בהר קר הוהיל הב רשא לכו איה םרח ריעה התיהו
 םרחה ןמ םתחקלו ומירחת ןפ םרחה ןמ ורמש םתא קרו :ונחלש רשא םיכאלמה תא התאבחה
 השא דעו שיאמ ריעב רשא לכ תא ומירחיו :ותוא םתרכעו םרחל לארשי הנחמ תא םתמשו
:ברח יפל רומחו השו רוש דעו ןקז דעו רענמ

The city and all that is in it will be devoted to destruction for YHWH, only Rahab the 
prostitute shall live, and all that are in her house, because she hid the messengers that we 
sent. And only you, you must guard yourself from the things devoted to destruction lest 
you yourself are devoted to destruction, so you will not take any of the devoted things 
and set them in the camp of Israel for they are devoted and you will bring trouble upon it. 
They then destroyed all that was in the city, the men and women, the children and the 
elderly, oxen, sheep, and donkeys by the sword.

In this example from the biblical text, the retributive logic of the community demands that the 

possessions may not be reapportioned amongst the Israelites. This illustrates a calculatedness of 

retribution: even though the Israelites are exacting retribution against the people who live in the 
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land, according to the prevailing logic of retribution, the Israelites are not allowed to take the 

property of their enemies, but it must instead be destroyed. Whether or not destroying that 

property illustrates an even greater level of retribution than merely taking those possessions is 

debatable, but devoting both the people and their possessions to destruction represents the 

calculated cost of collective reprisal upon the enemy cities.

The third element highlights the relationship between the god of Israel and its people. 

Scholarly consensus of the ḥrm law indicates that the term is characteristic of the ritual 

destruction of enemy cities, and that it is a word that often appears in narratives about war.34 The 

ḥrm is not uniquely Israelite, as we find the idea circulating in Moabite texts as well, as the 

Moabite king devotes Israel to destruction: “So I went by night and fought against it from the 

break of dawn until noon, taking it and slaying all, seven thousand men, boys, women, girls, and 

maid-servants, for I had devoted them to destruction for (the god) Ashtar-Chemosh.”35 Here, the 

relationship between the Moabite king Mesha and the god Ashtar-Chemosh is fulfilled through 

the Moabite equivalent of the ḥrm. In the biblical text, and according to the Deuteronomistic 

thought, the ḥrm is linked to the idea of the covenant, a relationship between the king of Israel 

(or, in later Israelite thought, the entirety of Israel) and its deity. The idea of covenant, 

specifically the fulfillment of the relational covenant between a deity and a king or a people, 

might undergird Israelite laws.

Taken together, these three elements illustrate the total reach of the retributive logic 

behind the ḥrm ban. The calculated cost of the initial offense, which, in many of the extant 

examples, involves solely the inhabitation of the land promised to the Israelites, demonstrates 
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that retribution was measured. In regards to that measurement, the command to utterly destroy 

even the possessions of the target illustrates an exacted cost present in the retributive logic. 

Finally, we can determine that this measured response was planned in relation to the covenant 

with the god of Israel. Even though it appears that people and objects could not be sacrificed, we 

can determine that their devotion to the god of Israel satisfied this covenantal relationship. Even 

in the Moabite document, we find an ancient Near Eastern equivalent to the biblical ḥrm ban 

acting in a way that preserves a relationship between a people and its deity.

This hermeneutic and Jan Assmann’s theory of cultural memory work together, as “the 

theory of cultural memory explores the textuality of the past within the linguistic framework of 

our experience of the world that hermeneutics has decoded for us.”36 After using hermeneutics to 

explore the world in which the texts emerge, effectively illustrating a world otherwise lost to 

contemporary scholarship, one can use the theory of cultural memory to explore the people 

behind that world expanded and illuminated by hermeneutics.

Assmann, using the theories of Maurice Halbwachs,37 argues that memory itself is both a 

social phenomenon and an individual one.38 Cultural memory does not exist without the many 

generations of individuals who make up the community preserving the memory itself. It is in this 

collective environment that specific memories persevere or perish. In his definition of cultural 

memory, Assmann defines three other types of memory: “mimetic memory” refers to action, and 

the process of learning through imitation; “the memory of things” involves the physical or 

material objects that surround humankind in the course of everyday life; and “communicative 

memory” describes participation in the community, and the resultant memories that emerge from 
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interaction with others.39 Cultural memory, as Assmann defines it, is “the handing down of 

meaning” and all three of the other forms of memory merge into cultural memory at the point 

where they transcend their own limits: when actions become rituals, when things take on 

additional purposes or meanings, and when language and communication mean more than what 

is initially communicated.40 Cultural memory, therefore, refers to the treasury of cultural capital 

that moves from one generation to the next in order to preserve a collective identity.

The ḥrm law as it appears in the conquest narratives incorporates a type of retributive 

logic common to the region, specifically to the ancient Israelites and perhaps the Moabites as 

well, but it also preserves a memory of utter destruction. Whether this memory represents the 

conquest of the Israelites or an experience of destruction experienced by the Israelites is 

uncertain, but it likely can represent campaigns undertaken by a neighboring empire upon the 

region. The inhabitants of Israel, in forging a new identity, could have utilized an experience of 

conquest preserved in their collective memory, and reframed it with themselves in the role of 

conquerer. Based on their own experience of large, successful empires, and utilizing a retributive 

logic common to their own legal system, they could emanate the perception of great conquests 

and utter destruction that would have signified, at least in their own eyes, a powerful and 

successful nation.

Reading the ḥrm Ban through the State of Exception

In the Pentateuch, ḥrm takes two distinct roles: first, as a command related to purity and sacrifice; 

and second as a command ordering the complete destruction of cities and populations. In the case 
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of the latter, issues of purity and sacrifice are also relevant. In each of these senses, ḥrm is 

something both to be offered to the deity, and, more importantly, barred from being sacrificed to 

the deity or in any way involved with a sacrifice. Those who are marked by the ḥrm are 

essentially set aside, and are unable to function in the way that the rest of society is able to 

function. They figure as lesser beings in society, ones that have lost the essence of what it means 

to be human, while not even capable of being sacrificed to the deity. Those subjugated by the 

ḥrm in cases where cities and populations are ordered to be destroyed are subsequently 

condemned to death. 

There are several laws governing the use of ḥrm in ancient Israel. In Exod 22:19, anyone 

who worships a god other than YHWH is to be considered ḥrm. In Lev 27:28-29, any 

possessions that are considered ḥrm must not be sold, as they are devoted to YHWH, and any 

person considered ḥrm must be put to death. In Num 18:14, all things labeled ḥrm are considered 

possessions of YHWH. Several passages in Deuteronomy, alongside cases where the ḥrm 

appears as a command to destroy, dictate how objects subjected to ḥrm are to be treated. Deut 

13:17 avers that no one should take any possessions devoted to ḥrm, lest YHWH not turn from 

his anger toward compassion. In many of these cases, ḥrm appears as especial devotion to 

YHWH.

Particularly relevant to how the ḥrm operated in biblical law is the appearance of ḥrm in 

Lev 27:28-29. This passage reads:

 אלו רכמי אל ותזחא הדשמו המהבו םדאמ ול רשא לכמ הוהיל שיא םרחי רשא םרח לכ ךא
:תמוי תומ הדפי אל םדאה ןמ םרחי רשא םישדק שדק םרח לכ :לאגי
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Nevertheless, all things that have been devoted to destruction for YHWH, a man or beast 
or land or any of his possessions, may not be sold or redeemed; every devoted thing is 
most holy to YHWH. All that has been devoted to destruction from the man cannot be 
ransomed; he shall be put to death.

There is a striking resemblance between the person or thing devoted to the god of Israel and the 

Homo Sacer. In the Lev 27:28-29, this state is even called םישדק שדק , or most holy to the god 

of Israel. These people may not be ransomed, and the things may not be sold or redeemed. 

According to the ḥrm law outlined in Leviticus, those who are subject to the ḥrm law are reduced 

to their most essential form of life, and dwell in the same capacity and status as the Roman 

sacred man figure.

In the cases where the ḥrm ban is instituted, the first question we might ask regards the 

identity of the sovereign. In the above examples from the legal texts, the ḥrm ban is precisely 

related to a relationship with the god of Israel. According to many of the narratives, the ḥrm ban 

comes directly from the deity.

The sovereign, therefore, can be identified in these cases as the one (or ones) who speaks 

for the deity. The command to utterly destroy is raised on behalf of the deity, and those who 

represent the deity are charged with relaying the divine’s commands. The assertion of the 

complete and total power of YHWH over other deities in the conquered lands is the central 

theme to these narratives. Fulfilling the ḥrm ban upon the native peoples effectively demonstrates 

the ultimate sovereignty of the god of Israel.

The second question to ask of the ḥrm ban is related to the people: how might Agamben’s 

analysis of the Homo Sacer influence a reading of this text? There is little doubt that the Homo 

Sacer in the narratives might be anyone other than those subjugated by the ban, and even the law 



16 / 25

from Leviticus illustrates those subjugated by the ban as םישדק שדק , the most holy. The 

moment that the command to utterly destroy without consequence is given, those who are 

subjected to the ban are a people without meaning or value, a mere presence inhabiting a land 

promised to another people.

A deviation from the theory of the state of exception might be considered the devotion of 

these people and their property to the god of Israel. If they are considered a sacrifice to the god of 

Israel, they might be given value that is not indicative of the Homo Sacer, or the most sacred. 

This value might be considered the same as anything else sacrificed to a god, especially 

something that benefits the god, and therefore might not be considered along the same lines as 

the Roman “sacred man.” I would argue, however, that the status of devotion to destruction for a 

specific deity places the people and their property outside the realm of sacrifice, as the deity 

functions in the role of the sovereign. Sacrifice, therefore, falls in a sphere separate from that of 

the ḥrm ban.

When the people and their property are placed under the ḥrm ban they are outlaws 

condemned to an existence outside the law. Part of the ḥrm ban demands their utter destruction. 

Until that destruction is carried out, the people are left without a mutuality amongst those 

surrounding them. In effect, they are unequal to their peers in status.

What, then, is the exception that caused the response indicated by the ḥrm ban? In the 

accounts of the conquest, the exception is brought about by their presence in the land promised 

to another. If we step back from the accounts of the conquest, and review the ḥrm ban as it may 

have operated in Israelite law and according to the above analysis of retributive logic and 



17 / 25

collective memory, we can conclude that the exception may have been any act that reduced or 

threatened the sovereignty of the god of Israel. 

Ultimately, the exception in the narratives is related to the sovereignty of YHWH. The 

presence of the Canaanites in the land is a challenge to the sovereignty of the god of Israel. 

Banishment, a powerful weapon in the sovereign’s arsenal, is utilized to reduce human life to its 

most essential form, and to exercise and assert the sovereign’s control over the land and those 

who occupy it. The ḥrm ban functions as a response to the exception, and it is proclaimed by the 

sovereign and in the name of the sovereign.

Conclusion: Individual Rights in Ancient Israel

The best way to speak about the granting and suspension of individual rights in biblical law, and 

to make assertions about these processes in Israelite law, is by reading the ḥrm law through the 

theory of the state of exception. The ḥrm ban stands at the fringes of biblical law, where law is 

transcended in order to be fulfilled. There are stark contrasts between the illegality of murder and 

the command to utterly destroy, both of which take the unique form of law in ancient Israel.

The idea of individual rights is a modern one, and we cannot reasonably expect to find 

anything in ancient Israel resembling our modern understanding of human rights. But we can 

speak about individual rights much more abstractly, especially in the legal sense of the terms 

“equality” and “mutuality.” If a law, as Douglas Knight writes, “articulates a social, legal 

relationship of mutuality,”41 then a system exists that implies a hierarchical, or at least varying, 

sense of mutuality. Mutuality is not given, and requires law in order to be upheld. In a state 

without law, individual rights would not exist – certain individuals, whether distinguished by 
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clan or family, would not be granted the same rights as another group of individuals protected by 

such laws. Once mutuality is lost, so are, effectively, individual rights. In this regard, we may 

speak about individual rights in terms of the greater community.

Deprivation of rights in the narrative context of the ḥrm ban targets non-Israelite 

populations almost exclusively. It is difficult to establish a level of mutuality amongst the 

populations of Canaan before the conquest narratives, but we can establish a very sudden lack of 

mutuality after the ḥrm ban is instituted. Part of the function of the ḥrm ban is to remove the 

mutuality between the targets of the ban and those surrounding them. By issuing the ḥrm ban and 

reducing the various local populations to the status of Homo Sacer ( םישדק שדק ), the sovereign 

dissolves whatever remained of the inherent mutuality between the Israelites and the local 

populations. The relationship between the sovereign and the Homo Sacer, as it has been 

demonstrated, is one that serves the purposes of the sovereign: at once, the ḥrm ban demonstrates 

the absolute sovereignty and authority of the sovereign, and the complete subjugation of the 

Homo Sacer, who is reduced to the most essential form of human life.

In other legal texts in the pentateuch, specifically Lev 27:28-29, the law does not appear 

to discriminate between Israelite and non-Israelite populations. However, the same type of 

retributive logic is present. The relationship between the sovereign and the Homo Sacer 

(explicitly םישדק שדק  in this case) does not represent a relationship of mutuality. Again, the 

ḥrm ban produces inequality in demonstrating the power of the sovereign in relation to the 

powerlessness of the sacred man figure. Regardless of national or ethnic identity, one placed 

under a ḥrm immediately loses any and all rights attributed under Israelite law.
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The state of exception delineates the limits of the sovereign's power, which extends far 

beyond the ordinary confines of law. Once the sovereign has recognized the exception and has 

taken appropriate action indicated by issuing a state of exception, that sovereign extends himself 

beyond the limits of the locally prevailing law. Shifting the balance of mutuality in the 

relationship between the Homo Sacer and all of those around him, the sovereign rescinds all 

individual rights of those he places under the ḥrm ban.

The conclusion to be made based on this reading has three parts. Firstly, while a modern 

conception of individual rights cannot be applied to Israelite law, the lack of mutuality present in 

the relationship between the sovereign and the Homo Sacer, as signified by the sovereign’s 

issuing of the state of exception and response to the exception (ḥrm ban), demonstrates an 

abstract presence of rights, specifically as they are revoked. Secondly, when human life is 

reduced to the state of Homo Sacer ( םישדק שדק ), it is set aside and expendable without regard. 

When the mutuality between the sovereign and the Homo Sacer is no longer established, the 

mutuality between the Homo Sacer and the rest of the population is also impacted. Finally, 

setting aside the grandiose narratives of conquest, the retributive logic behind the wide ranging 

ḥrm ban can function on a much smaller scale, illustrating the possibility that logic behind the 

ḥrm ban was at one time operative in Israelite law. Ultimately, in cases of both the narrative and 

legal material in the biblical text, the ḥrm law illustrates a break in the mutuality between the 

sovereign and the Homo Sacer, the one who orders the ḥrm ban and the one subjugated by it. 

This relationship illustrates the rescission of legal rights, and banishment to a realm outside the 

normal protections of law.
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