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The Rule of Ezra or the Rule of Torah?:
Ezra’s Legal Hermeneutics and the Torah’s Legal Authority

Introduction
One of the fundamental elements for any political theory is what legal theorists call the rule of
law; it is the principle that a society must be ruled and governed according to pre-established
norms, which must be enshrined in a written authoritative text. That is, those who are responsible
for decision-making in a community, typically judges, cannot exercise that power according to
their own will; that would be the antithesis of the rule of law. Rather, those who are responsible
for a community’s decision-making do so according to pre-established norms that have been
enshrined in an authoritative text. The rule of law is a widely venerated ideal that is deeply
entrenched in virtually all of the world’s legal systems. For example, Brian Tamanaha notes that
despite occasional skepticism “[t]he fact remains that government officials worldwide advocate
the rule of law and, equally significant, that none make a point of defiantly rejecting the rule of
law.”1 Similarly, Miranda McGowan writes, “It is a truth universally acknowledged that a judge
should interpret statutes, not rewrite or impose her own preferred meaning upon them. . . . for the
rule of law requires that laws, not persons, decide cases.”2
Although legal theorists seem to agree that the rule of law is a universal truth (or at least a
universally agreed upon ideal) that spans the planet, most scholars do not believe that it is a
universal ideal that has spanned all times. Most legal theorists and classicists identify ancient
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Greece as the birthplace of this ideal.3 Additionally, there is now a growing consensus in the
field of biblical and ancient Near Eastern studies that written law was not the source of legal
practice in Mesopotamia, due to the lack of any reference to the Mesopotamian law collections in
the tens of thousands of legal records that have been preserved. This is particularly felt in the
lack of reference to the widely known laws of Hammurabi. Instead, judges seemed to have
decided cases ad hoc according to their judicial discretion. In other words, the majority of
scholars in biblical and ancient Near Eastern studies agree that the law did not rule, but rather
judges did.4
While a few Bible scholars would agree with the legal theorists and classicists that the
rule of law ideal began in ancient Greece (and influenced Jewish communities in the Hellenistic
period),5 many look to Ezra’s use of the Torah in the Persian period for the beginning of the rule
of law.6 Bernard Levinson and Gary Knoppers have recently highlighted the importance of
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answering this question of when written law became normative as an important question for
understanding the nature and status of the Torah in the Second Temple period.7
In this paper I will be examining Ezra’s use of the Torah in Ezra 9-10. My goal, however,
is not to argue whether or not his use of the Torah marks the beginning of the rule of law ideal
for the Jewish community. My goal is not even to try to answer this question of when written law
became normative. In fact, I would argue that it is not productive to look at the evidence we have
and simply ask the question of when the rule of law ideal began—evidence such as the disparity
between the Mesopotamian trial records and the Code of Hammurabi, or the “according to the
words of the stele” line found in Old Assyrian trial records,8 or the Old Babylonian verdicts that
were reformulated into general rules,9 or the numerous exhortations to obey the words of this law
found in Deuteronomy and Deuteronomic literature,10 or Ezra’s use of the law.
Instead, I would argue that it is more productive to ask the question of how the law was
perceived to have ruled. The rule of law is a complex ideal fraught with methodological and
theoretical problems that are discussed at length in the field of legal theory; most legal theorists
agree that the rule of law is an ideal that can never be fully achieved,11 while some legal critics
go so far as to argue that the rule of law is fundamentally impossible.12 I therefore argue that it is
more productive to examine the evidence we have, such as Ezra’s use of the law in Ezra 9-10, in
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the light of this legal-theoretical discourse. I should state at the outset that I do not intend to
simply impose modern criteria for establishing whether or not the law rules. Rather, I suggest
that legal-theoretical discussion on the nature of how the law rules in modern legal systems can
provide a way to approach the question of how the law was perceived to have ruled at different
periods in history.13
This is my goal in this paper, to answer the question of how the law was perceived to
have ruled. I will be examining one instance where the law, or the Torah, is invoked as the basis
for a legal decision, found in the case of Ezra and the foreign wives from Ezra 9-10. I will
examine this scenario with the goal of employing insight from the field of legal theory to get a
clearer picture of how the law was perceived to have ruled at that time. Thus I am not asking
whether or not the Torah ruled; I am asking how the authority of the Torah was thought to have
been appropriated for the community—how the rule of law was perceived by the authors and
editors of this narrative.14
My discussion will unfold in four parts. First, I will outline the problem of the depiction
of law-obedience in Ezra 9-10. Second, I will examine Ezra’s use of the Torah in the light of the
theoretical problems with the rule of law. Third, I will outline the two main ways in which legal
systems can address the problems with the rule of law. Finally, I will attempt to distinguish how
Ezra overcame the theoretical challenges to the rule of law, which will illuminate how the law
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was perceived to have ruled at that time; I will conclude that, on account of Ezra’s status as an
expert scribe of the law of Moses, the rule of Torah was synonymous with the rule of Ezra.
1. The Problem with the depiction of law-obedience in Ezra 9-10
The story found in Ezra 9-10 depicts a well-known scene in which the fledgling postexilic community is presented with a legal problem, to which Ezra is expected to render a
verdict. In 9:1-2, the community officials approach Ezra saying,
The people of Israel . . . have not separated themselves from the peoples of the
lands with their abominations. . . . For they have taken some of their daughters
to be wives for themselves and for their sons, so that the holy race has mixed
itself with the peoples of the lands.15
After a stint of weeping (vv. 3-4) and a penitential prayer (vv. 5-15), the problem is resolved
with a confession from the guilty parties and a judicial verdict. This is recounted in the words of
Shecaniah, who says to Ezra in 10:2-3:
We have broken faith with our God and have married foreign women from the
peoples of the land. . . . Therefore let us make a covenant with our God to put
away all these wives and their children, according to the counsel of my lord . . .
and let it be done according to the Law.
What is of interest in this story for my purposes is the fact that this verdict, to put away all the
foreign wives along with their children, is nowhere commanded in any known version of the
Torah; it appears that Ezra has made the Torah say something that it does not say.
There are two main ways in which scholars have dealt with this problem. First, in a much
cited article Cornelis Houtman argues that Ezra was working with a different Pentateuch. He
analyzes this and several similar instances in Ezra-Nehemiah that depict Torah obedience and
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concludes that Ezra must have been working from an unknown earlier version of the Torah that
contained all the missing commands that the community followed.16
Alternatively, a host of scholars have explained this, in one way or another, as an instance
of creative interpretation; despite the fact that the Torah did not command the expelling of
foreign wives, Ezra was able to arrive at that decision through interpretive methods, similar to
the type of midrashic interpretation found in the Mishnah.17 Indeed, this suggestion is not
without merit. Ezra 9:1 and vv. 11-12 contain two phrases that have been lifted straight from
Deut 7:1-4 (which speaks of intermarriage), one phrase lifted from Deut 23:3-6 (which speaks of
forbidden unions), numerous unique gentilic terms from Deut 7:1-4 and 23:3-6, and language
that bears close resemblance to that of Lev 18 and 20 (which speaks of God putting out unclean
foreign nations from the land). Although this “creative interpretation” theory is appealing, it
falls short for two reasons. First, the apparent interpretive activity found in the narrative appears
in a prayer, not as the source of Ezra’s judicial decision. Second, although Ezra’s prayer cites a
couple of the Torah’s prohibitions on marriage, its interpretive activity does not lead directly to
Ezra’s decision, although it certainly demonstrates his proficiency as a scribe of the Torah.
Hindy Najman has argued for an appealing variation of the “creative interpretation”
theory just mentioned. Instead of trying to identify Ezra’s textual justification for his verdict,
Najman argues that the authority for Ezra’s decision lies within Ezra himself, who has the
authority as a scribe to declare what the Torah of Moses says, not in his ability to derive his
decision from a text. She writes, “[I]t is essential that no such derivation [from the Torah] is
Cornelis Houtman, “Ezra and the Law: Observations on the Supposed Relation between Ezra and the
Pentateuch,” OTS 21 (1981):91-115.
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provided. . . . Nor is there any suggestion whatsoever that Ezra or Shecaniah might need to
justify their attributions to the Law of Moses” (italics original).18 Ezra’s verdict works in the
same way that pseudonymous attribution confers authority on new texts, like Jubilees. Since
Ezra is a qualified interpreter, he is able to claim what the Torah of Moses actually says, just like
Jubilees claims to recount the Torah, even though it is much different than the Torah.19 Thus, the
authority for the verdict lies in Ezra’s identity as a proper and qualified mouthpiece of the Torah,
not in his ability to creatively show how the text supports his conclusion.
I basically agree with how Najman explains this disparity between the content of the
Torah’s provision and the depiction of Ezra’s Torah-verdict. On some level, Ezra’s activities
must be viewed as interpretive. However, his interpretation does not seem to find its legitimacy
in his ability to textually demonstrate how the text leads to his verdict; the meaning of the text is
made legitimate by the fact that it came from the mouth of Ezra.
In order to understand how this relates to the rule of law ideal, we must now turn to the
main challenge to the rule of law ideal and how that relates to Ezra’s use of the Torah.
2. Ezra and the problem of the rule of law
The main challenge for the rule of law ideal comes from the conflict between the law’s
need for one right answer on the one hand—a principle known a judicial bi-bivalence—and the
inadequacy of language and legislators to always provide a single answer on the other. It is
fundamentally necessary for any legal system to provide judicial resolutions to legal problems;
the practice of law demands one answer to every legal case; a judge cannot simply say “the law
does not give an answer to this problem, so I cannot render a decision.”, a legal system collapses
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the moment it fails to render a solution to a legal case. This feature of law is known as judicial
bivalence, and it is an essential feature of law.20
If judicial bi-valence requires a single right answer to every legal problem, however, then
the rule of law requires that every one of those legal decisions be determined by the language of
a normative text. This, however, is a burden that law-makers (and the language they employ)
simply cannot bear.21 As Fred Dallmayr put it, “the law can never exhaustively stipulate its range
of application.”22 For example, two threats to the rule of law that are common in legal discourse
are vagueness and gaps in the law.23 Vagueness refers to the presence of borderline cases, where
it is not clear whether or not a law should apply, like the word “work” in the Sabbath prohibition,
for example. Gaps in the law are identified by Barak as when “[t]he text implicitly or explicitly
settles certain issues, but fails to regulate other issues that it is supposed to address.”24 Even in
modern legal systems, the tension between judicial bi-valence (the law’s need for single
remedies) and the limited ability of legal texts to fully determine those remedies are ubiquitous.25
When the episode of Ezra and the case of the foreign wives is viewed in light of this
problem with the rule of law, it becomes clear that Ezra faced the same challenge that all
practitioners of law face at one time or another. Although the Torah did have a legal provision
that prohibits intermarriage (at least with some nationalities), there was no directive that could
instruct Ezra with how to deal with the problem presented to him. Ezra was therefore faced with
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this same type of problem that is fundamental to the rule of law: the principle of judicial bivalence demanded that Ezra render a verdict, yet his authoritative source of law, the Torah, did
not provide him with an answer to his case.
3. Bridging the gap between judicial bi-valence and the limits of legal language
In modern legal systems there are two ways in which this problem is address between the
law’s demand for a verdict and the legal text’s limited ability to always provide a verdict. First,
most legal systems recognize that judges have a degree of law-making power. That is, modern
legal systems tend to recognize the limitations of legal language, and allow judges to fill the gap
by rendering decisions that extend beyond what the law actually says. A classic example is when
the New York court of appeals ruled that Elmer Palmer could not inherit the estate of his
grandfather, who he murdered, even though New York law was silent on the question of
murderers inheriting their victim’s property (a clear example of a gap in the law).26 This case,
known as Palmer v Riggs, demonstrates that sometimes judges must simply decide cases
according to their own discretion. In these cases, however, it is acknowledged that the law does
not rule.
The other, better known, means of dealing with this problem is that judges often bridge
the gap between judicial bi-valence and the limits of the normative text by employing
interpretive methods. Through interpretation, a judge is able to extend the written provisions to
apply to a variety of cases in a way that is otherwise not immediately apparent.
There is much debate over the nature and the limits of legal interpretation, however.
Without constraints on legal interpretation, a judge would be free to disguise a decision as an
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interpretation, and thus confer the authority of a pre-established norm upon any judicial decision,
whether or not it can be reconciled with the wording of the legal text. Indeed, Aharon Barak
notes that judges tend to “present all their actions as interpretive. They presume that, in doing so,
they will enjoy the legitimacy that interpretation confers on judicial activity. Judges sometimes
“cram” noninterpretive activities into interpretative limits, blurring the distinction between
giving meaning to a text and acting beyond it.”27
As a result of this danger, judicial interpretation is constrained by the degree to which a
decision can be derived from a normative text and, furthermore, the degree to which a decision
can be derived from a normative text is established through legal argumentation. As Aileen
Kavanaugh writes,
[J]udges cannot simply present their conclusion about what the provision means as
their interpretation of the legislation. Their conclusion is simply the outcome . . . of
an interpretation. . . . To constitute an interpretation, judges must provide reasons
supporting that outcome which show why they believe it to be correct.28
Thus, in legal interpretation, there is a distinction between: 1) the normative text, which is the
interpreted object; 2) legal argumentation, which is the main locus of the interpretive activity;
and 3) the legal decision, which is the conclusion that is derived from the interpretive activity.29
The second step in this process is the most important because, through it, the gap is bridged
between the normative text and the final decision; the legitimacy of a legal decision is evaluated

idem., Purposive Interpretation in Law , 17. Timothy Enticott calls this “the charm of legalism.” See,
Endicott, Vagueness in Law , 182-84 (where he refers to the same principle as “the charm of legalism.”, This
tendency to hide innovation in the guise of interpretation relates to a debate between formal and substantive
argumentation. Harm Kloosterhuis notes that judges often hide their substantive arguments under a thin veil of
formal argumentation. See, Harm Kloosterhuis, “The Strategic Use of Formal Argumentation in Legal Decisions,”
Ratio Juris 21 (2008): 496-506, esp. 497-98.
28
Aileen Kavanagh, “The Elusive Divide between Interpretation and Legislation,” Oxford Journal of Legal
Studies 24 (2004): 262.
29
Lawence Solum calls this third step (the legal decision) “construction,” which is to be distinguished from
interpretation. See, Lawrence B. Solum, “The Interpretation-Construction Distinction,” Constitutional Commentary
27 (2010):95-118.
27

10

based on how well a judge performs this second step; it is the means by which a judge is able to
uphold the rule of law and appropriate the authority of a pre-established norm for a particular
legal case.
4. The appropriation of the Torah’s authority in Ezra’s verdict
When Ezra’s use of the Torah in the episode of the foreign wives is viewed in this light, it
sheds light on how the rule of law was conceived in this narrative. If Hindy Najman’s suggestion
is correct, then the status of Ezra himself stands in place of the second step in the process of
interpretation. That is, the legitimacy of Ezra’s decision is not grounded in his legal
argumentation—in his ability to demonstrate how the text of the Torah leads to his conclusion,
which is what the Rabbis call midrash halakha. There is no hint at all that Ezra felt constrained
to do that.30 Instead, it seems that the legitimacy of his interpretation was judged according his
qualifications as an interpreter, not on the quality of his interpretive argumentation.
I suggest that this episode of Ezra and the foreign wives must be understood in the light
of Ezra’s first introduction in Ezra 7, where he is described as “a scribe skilled in the law of
Moses” (v 6), who had “set his heart to study the Law of the LORD” (v 10). Through this skill
and intensive study, Ezra internalized the written law such that whatever he declared as Torah
was identified as Torah itself. He stood as the embodiment of the Torah.
While this may seem to fly in the face of the rule of law, the goal of my inquiry was not
to look at Ezra 9-10 and decide whether or not the narrative depicts an instance in which the law
rules. By modern criteria for evaluating the law’s rule, which depends on the legitimacy of legal
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interpretation, it surely stands as an instance of the rule of Ezra, and not the rule of law. The
goal, however, was to gain an understanding on how the Torah was perceived to have ruled in
the narrative. With that goal in mind it becomes clear that for this text’s narrator, the law’s
authority was appropriated through Ezra, a qualified spokesman for the Torah; whatever he
declared as Torah was considered Torah itself, thus blurring the lines between the rule of law and
the rule of man; because of his scribal status, the rule of Ezra was tantamount to the rule of
Torah.
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